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Preface 


( ] 


HE problems of “waging neutrality” under modern 

conditions of warfare are hardly less difficult and of 
less moment than those of waging war. And if war is 
under fire, neutrality is also. Moreover, if war is to be 
outlawed, neutrality will have to go with it. Thus both 
war and neutrality may be at the cross roads. 


This study represents a history and analysis of only 
the juridical phases of the neutrality of a country pecu- 
liarly sttuated near the theatre of the war. .The political 
and social problems of such neutrality are in no way dis- 
cussed, while the economic problems involved are only 
very incidentally touched upon. To get a complete picture 
of the problem a series of such studies from different 
points of view and for many countries will be required. 


The writer wishes to acknowledge a very special debt 
of gratitude to Professor Quincy Wright of the University 
of Chicago under whom this study was made. ..In spite of 
his valuable directions and criticisms the study contains 
many shortcomings and errors for which the writer alone 
is accountable. 


The writer is also indebted to the editor of the 
Kentucky Law Journal for publishing the substance of 
the chapter on “Neutral Convoy” which appeared in the 
May, 1927, number. 


AMRY VANDENBOSCH. 


Chapter 


TABLE OF CONTENTS 


PART I 
INTRODUCTION 
Page 
dinportance-of: theyStudycos 221 ee. 3 
Brief Survey of the Dutch Neutrality 
RReESULATONS iy eS ee eee et ee 6. 
PART II 

ENFORCEMENT OF NEUTRAL DUTIES 
Transit of Military Materials... 15 
Pransit- Otstne ns cheldt 2-1. 23 eee ei te eee 39 
Transit of Belligerent Troops and Supplies 

al terete Arinistice issn wo hea) OF oes. 
Net OPE Re OULALIONS i x. -pe ta cate kek ee ees teaS 77 
Admission of Belligerent Warships..._............... 87 
Admission of Belligerent Armed Merchant- 

PTE eh LIES is Se Nae te Niet edad 1 rao Eig, © Ue 112 
PMOIINIGSONY OL LIZ OS 7212 oct Se wee ee 138 
Internment Regulations and their Adminis- 

(Wet W CG) 1 git oO ba, Oe Benet eect ieee eae Bn rae maa 151 
Rules of Prevention and Abstention................ 173 
Right of Asylum—The Case of the Kaisev........ 183 

PART III 
CONTROVERSIES OvER NEuTRAL RIGHTS 
Blockadesang nctaliationy 26 8 2 191 
Contraband and Unneutral Service.................... 227, 
Nisitcandtpearch. se ache ene eee ee 250 
Neutral cC on yiey ees 5 0 un hae ee ae, 259 
Destruction Of Neutral Prizes2e ee 278 


Angary—The Requisitioning of Dutch 
NESSCIGTE 3.22058 5G0 Sree aera ree te a! 294. 


PART IV 


CONCLUSION 


XIX. General Estimate of the Dutch Neutrality 
GSULAL ONS 1.75 oP 0 ON tee ee eee 311 


Appendix I. 


Appendix Il. 
Appendix Ill. 
Appendix IV. 
Appendix . V. 
Appendix VI. 
Appendix VII. 
Appendix VIII. 
Appendix IX. 


Appendix X. 


Appendix XI. 
Bibliography ...... 
POGOe Ke ae a 


Declaration of Neutrality of Nether- 
lands in the European War, 


August 5, (19b4 es: eee peer 318 
War Buoying on the Scheldt.............. 322 
Admission of Foreign Warships........ 324 
Inspection: SeEVICe. 2 ee ee 326 
Coast Light Regulations.................... 327 
Aerial Resulations.<4v.0.7 eee 328 
Wireless (Regulations2:.). see: 329 
Internment Regulations -..................... 330 


Regulations for the Voluntary Aid 

to Belligerent Sick, Wounded, 

and Interned Persons.................... 332 
Penal and Disciplinary Regulations 

with respect to the interned........ 304 
The Rhine Conventions........................ 306 


PART | 


_ INTRODUCTION 


= 


CHAPTER I 
IMPORTANCE OF THE STUDY 


STUDY of neutrality regulations during the World 

War clearly reveals a marked development in this 
branch of international law. The same new conditions 
which had so profoundly influenced all international 
relations were also naturally instrumental in causing new 
problems in the field of neutrality. The neutral govern- 
ments in the last great war were confronted with new 
regulatory problems as a result of the tremendous de- 
velopments in the science of electrical communication 
and the revolution in aerial navigation. 

Industrialization and the vast extension of inter- 
national trade had rendered the nations peculiarly de- 
pendent upon each other and made the maintenance of a 
strict neutrality more difficult than ever before. The 
improvements in overland transportation by means of 
canals and railroads had greatly increased the transit 
traffic of coastal states. This gave rise to vexatious prob- 
lems with respect to the use of such territory for the 
transit of war material. The displacement of the sailing 
vessel and small steamer by the ocean liner of enormous 
tonnage brought forward new problems with respect to 
the question of search. New devices of naval warfare 
forced neutral governments to make fresh decisions as to 
the status of submarines and armed merchantmen and 
the treatment to be accorded them. The conditions of 
modern warfare which tend to reduce the distinction be- 
tween the civil and military population also contributed 
to enlarge the number of new problems in the relations 
between neutral and belligerent powers. 

Of all the states that remained neutral in the World 
War, the experiences of none offer a better opportunity 
for the study of the development of the law of neutrality 
than do the experiences of Holland.) Rarely a problem 


1) The terms “Holland” and “the Netherlands” are used inter- 


changeably in this study. ; 
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of neutrality arose but what it affected Holland in some 
way; rarely a conflict over neutral and belligerent rights 
and duties but what Holland was sooner or later involved. 
This is in large part to be ascribed to her peculiar geo- 
graphical position in the heart of western Europe. The 
country’s frontiers marched with those of the greatest 
military power on the continent, while across a narrow 
channel her coasts faced those of the world’s greatest 
naval power. Moreover, her coasts commanded access to 
some of the chief water-ways of western Europe, over 
which an enormous transit traffic was carried on with 
the great German industrial hinterland. 

The threat to Dutch neutrality because of her strategi- 
cal-geographical situation is apparent. The military ad- 
vantages the occupation of Holland would give to 
Germany were considerable. “With Holland in the power 
of Germany,” wrote an Englishman, “apart from any act 
of war, we could not defend India, nor our colonies, nor 
our trade routes, nor our coasts.””) No less considerable 
would have been the military advantages to the Allied 
Powers had the Netherlands cast its lot with the Allied 
cause against Germany. The stream of food and military 
supplies passing into Germany through Holland from the 
outside world would at once have been cut off. The 
Allies also would have obtained the tremendous military 
advantage of a flank attack upon the German military 
forces in Belgium and northern France. The dangers to 
Holland of joining either group of belligerents are equally 
apparent. Had she taken the side of the Central Powers 
a swift and telling blow would at once have been struck 
at her overseas possessions and her overseas trade, and 
by joining the Allied Powers she would have invited an 
invasion from Germany and shared the lot of Belgium. 
To steer a straight course of strict neutrality was Hol- 
land’s sole choice. 

Aside from the geographical, there were other import- 
ant factors which affected Holland’s position as a neutral 


2) “A Letter to the Common People”, by Robert Blatchford, The 
Weekly Despatch, September 11, 1910. Quoted by Van Hamel, Hol- 
land Tusschen de Mogendheden, p. 404. 
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power in a general European war. The economic life of 
the country in the years after 1890 tended more and more 
towards a closer relationship with the economic life of Ger- 
many.*) The meager natural resources of Holland ren- 
dered her dependent on both parties of belligerents for 
essential supplies. By virtue of her overseas possessions 
this small country may be considered a world power. 
Her large merchant marine and her extended trade with 
the colonial possessions gave her many points of inter- 
national contact. All the above were factors in making 
neutrality a highly important but also an extremely diffi- 
cult role for Holland to play. 

The neutrality of the Netherlands has a peculiar in- 
terest from yet another point of view. The Dutch, both 
as a nation and as individuals, have contributed much to 
the development of international law. From Grotius, the 
Father of the Law of Nations, until the present, Holland 
has never been without noteworthy representatives in this 
field of study. Indeed, it is doubtful whether any other 
country, in proportion to its population, has contributed 
as many outstanding authorities in international law. As 
a nation, Holland has taken a leading part in the de- 
velopment of specific rules and doctrines such as “free 
ships, free goods,” contraband of war, and the right of 
neutral convoy. With the substitution, after 1870, of an 
international for a purely national foreign policy, the 
Netherlands became a leader in movements for inter- 
national codperation. Holland became an international 
center; many international conferences were held on her 
soil. Her capital became the seat of the Peace Palace, 
the Hague Court of Arbitration, and after the War, the 
Permanent Court of International Justice. The neutrality 
regulations of such a country can not but have an added 
interest and significance. 


3) Blok, Geschiedenis van het Nederlandsche Volk, VIII, p. 301. 
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CHAPTER II 


BRIEF SURVEY OF THE DUTCH NEUTRALITY 
REGULATIONS 


HERE are in the main two systems of neutrality regu- 

lations, though neither system is ever followed ex- 
clusively. By certain countries, of which the United 
States and England are the outstanding examples, the 
practice is followed of incorporating most of the regula- 
tions in a general neutrality law. The neutrality procla- 
mations of these countries merely repeat the provisions 
of the neutrality law or confine themselves to a general 
statement of intention to preserve strict neutrality. The 
great majority of states, and practically all of the conti- 
nental states, establish the neutrality regulations in 
proclamations issued upon the occasion. The proclama- 
tions issued under the latter system may be divided into 
two classes—those which make a mere statement of the 
state’s intention to observe a strict neutrality, with a 
possible reference to the provisions of the Hague conven- 
tion concerning the rights and duties of neutrals;) and 
those which describe minutely the government’s inten- 
tions, and are of the form of a code of neutrality. The 
Dutch Neutrality Proclamation belongs to this latter 
class.?) 


As a result of the successive declarations of war the 
Dutch Government issued a proclamation of neutrality 
not once but nearly a dozen times during the course of 
the war. The flrst proclamation was issued on July 30, 
1914, concerning the war between Austria-Hungary and 


1) Good examples of this class of neutrality proclamations are the 
Proclamations of Argentine and Chile, Naval War College, Interna- 
tional Law Topics, 1916, pp. 9 and 16, respectively. 

2) Official proclamation in Dutch is found in Dutch Orange Book, 
I, 2-8. An official French translation is found in the Recueil, pp. 1—4. 
The Proclamation of Brazil is also an example of this class, Naval 
War College, op. cit., pp. 10-14. 
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Serbia,*) and the others followed with each new declara- 
tion of war. With the exception of a slight variation in 
the first, the contents of all are the same.*) 

Though a general or international standard neutrality 
proclamation is still lacking, there were at the beginning 
of the war, thanks to the Second Hague Peace Confer- 
ence, two international conventions®) which served as the 
main source of the various proclamations issued by the 
different neutrals. The question of whether the two 
Hague Conventions on neutrality form a part of positive 
international law may be waived here, since the conven- 
tions did roughly serve as a general standard of neutral 
rights and duties, and the peculiarities of a given procla- 
mation can be most easily ascertained by a comparison 
of its provisions with those of the two Hague Conventions. 

A comparison of the provisions of the Dutch Procla- 
mation of Neutrality with those of the two Hague Con- 
ventions reveals that there are points in the first not 
covered by the second, and points in the second not 
touched upon in the first. An unusual feature of the 
Dutch provisions is the exclusion of warships or ships 
assimilated thereto belonging to any of the belligerents 
from the ports and coastal waters of the State.) The 
Hague Conventions contain no such provisions, nor do the 
neutrality regulations of any other power. However, this 
provision may be considered an extension of Articles 10 
and 12 of the 13th Hague Convention.”) The expression 


3) Staatscourant, No. 176. 

4) Art. 5, Cl. 2 of the later proclamations, granting belligerent war- 
ships a 24-hour stay in the ports or roadsteads of the colonies or over- 
seas possessions exclusively with the object of completing their provi- 
sions of foodstuffs or fuel, is not found in the first declaration. Article 
8, containing the so-called ‘24-hour rule”, is also absent in the first 
proclamation, for the obvious reason that Serbia possessed no navy. 

5) The so-called 5th Hague Convention respecting the Rights and 
Duties of Neutral Powers and Persons in case of War on Land, and 
the 18th Hague Convention concerning the Rights and Duties of 
Neutral Powers in Naval War. 

6) Articles 4 and 17. See Appendix I. 

7) Article 10 provides that “the neutrality of a Power is not af- 
fected by the mere passage through its territorial waters of warships 
or prizes belonging to belligerents”, while Article 12, “in the absence of 
special provisions to the contrary in the legislation of a neutral 
power”, lays down the so-called “24-hour rule”. 
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“ships assimilated thereto” also marks a peculiarity of 
the Dutch regulations, and the inclusion of armed 
merchantmen under the term caused one of the most ex- 
tended diplomatic controversies of the War. This same 
article contains yet another variation from the ordinary 
rules of neutrality, in that it laid down one rule for the 
mother country and another rule for the colonies. As an 
exception to Article 4 only belligerent warships or ships 
assimilated thereto which were forced to enter the ports 
or roadsteads of the State on account of damages or the 
state of the sea were allowed a temporary stay, while the 
same vessels were allowed to enter the ports or road- 
steads of the colonies or overseas possessions also for the 
purposes of completing their provision of foodstuff or 
fuel.®) 

Article 8 of the Proclamation, which deals with the 
simultaneous presence of warships and assimilated ves- 
sels of different belligerents in Dutch ports and harbors, 
is stricter than the corresponding Article 16 of the 13th 
Hague Convention. Article 8 provides that such vessels 
finding themselves at the same time, “in the same part of 
the world and within the territory of the State, a delay 
of at least 24 hours must elapse between. the departure 
of each respective belligerent ship,” while Article 16 of 
the 13th Hague Convention imposes the same rule only 
when such vessels are present simultaneously in a neutral 
port or roadstead. 


The Dutch Proclamation contains two other articles 
which contain provisions which go far beyond similar 
provisions of the Hague Conventions. By Article 15 of 
the Proclamation “it is forbidden in State territory, fail- 
ing previous authorization by the competent local author- 
ities, to repair warships or ships assimilated thereto be- 
longing to a belligerent, or to supply them with victuals 
or food,’ while by Article 16 “it is forbidden in State 
territory to take part in the dismantling or repairing of 
prizes, except in so far as is necessary to make them sea- 
worthy; also to purchase prizes or confiscated goods, and 


8) Article 5, Sections 1 and 2. See Appendix I. 
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to receive them in exchange, in gift, or in deposit.” In 
correspondence with this the second part of Article 17 of 
the 13th Hague Convention merely states that “the local 
authorities of the Neutral Power shall decide what re- 
pairs are necessary, and these must be carried out with 
the least delay possible.” 

The sanctions for the violations of these regulations 
are found in certain provisions of the Penal Codes of the 
mother country and the colonies, and of the law respect- 
ing the status of Netherlands nationality and domicile. 
Article 18 of the Proclamation calls attention to these, 
and similarly, “the attention of commanding officers, 
owners, and charterers of ships is called to the dangers 
and inconveniences to which they would expose them- 
selves by disregarding the effective blockade of belliger- 
ents, by carrying contraband of war or military 
despatches for belligerents (except in the course of regu- 
lar postal service), or by rendering them other transport 
services. 

“Any person guilty of the acts afore said would expose 
himself to all the consequences of those acts and would 
not be able, as regards them, to obtain any protection or 
intervention on the part of the Netherlands Government.” 

The omissions in the Dutch Proclamation, as com- 
pared with the provisions of the Hague Conventions, were 
for the most part covered by royal decrees and special 
proclamations. Thus the Proclamation contains no pro- 
vision corresponding to the provisions of Article 3 of the 
5th Hague Convention regulating the installation and use 
of wireless stations on Dutch territory, but this deficiency 
was made good by a proclamation issued by the Minister 
of War in the Staatscourant of Aug. 5, 1914, No.181. So also 
the provisions in regard { to the internment of belligerents 
and care of wounded in neutral territory, dealt with in 
Chapter II of the 5th Hague Convention, find no counter- 
part in the Proclamation except for the general rule of 
Article 3, but find regulation in a Royal decree of August 
8, 1914.» 


9) Staatscourant, No. 185. See Appendix VIII. 
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For several articles of the 13th Hague Convention 
there are no corresponding articles in the Proclamation. 
Thus Articles 3, 4, 15, 22, and 23 do not appear in it,’”) for 
the reason that the regulations laid down in these articles 
are covered by the total prohibition of belligerent war ves- 
sels and prizes from entering Dutch ports and coastal 
waters. Omissions of neutral duties as laid down in other 
conventions are also found. Thus Articles 13 and 15 of 
the 10th Hague Convention, providing that “if sick, 
wounded, or shipwrecked persons are taken on board a 
neutral warship, every possible precaution must be taken 
that they do not again take part in the operations of 
war,” and that such persons landed at a neutral port must 
“be guarded by the neutral State so as to prevent them 
again taking part in the operations of war,” are also want- 
ing in the Proclamation. 


In addition to the special proclamation and royal de- 
crees already mentioned there were several other royal 
decrees for the enforcement of neutral duties. Aerial 
navigation over Dutch territory was prohibited to all but 
fliers belonging to the Dutch army and naval forces by 
Royal decree of August 3, 1914. This regulation was 
dealt with in neither the Hague Conventions nor the 
Dutch Proclamation. A Royal decree of July 30, 1914,» 
forbade all foreign warships from entering or anchoring 
in Dutch territorial waters. The regulations concerning 
the Scheldt are found partly in a royal decree‘) and 
partly in diplomatic correspondence between the Dutch 
and Belgian Governments.*) An announcement of the 
Minister of War provides for an inspection service of all 


10) These articles, respectively, deal with the neutral’s duties with 
respect to prizes captured in its waters, the prohibition of the estab- 
lishment of a belligerent prize court in neutral territories or waters, 
the limitation of the maximum number of warships of the same bel- 
ligerent simultaneously in the same neutral harbor to three, the neu- 
tral’s duties with respect to prizes brought into its ports, and the 
sequestration of prizes in neutral ports. 

11) See Appendix VI. 

12) See Appendix III. 

13) See Appendix V. 

14) See Appendix II. 
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vessels entering Dutch territorial waters.) Regulations 
for the internment of persons belonging to belligerent 
forces coming upon Dutch territory are found in a procla- 
mation of the Minister of War.® Provisions for the 
regulation of the interned on Dutch territory are found 
in a Royal decree of the 27th of March, 1914,'”) and a law 
of December 13, 1914.1®) 


The unusual features and new departures of the Dutch 
neutrality regulations as outlined in part above, form the 
object of this study. The method pursued will be largely 
- analytical, historical, and comparative. The neutrality 
regulations of the Dutch Government and the diplomatic 
correspondence with the belligerent governments with 
respect to them will in each case first be stated and 
analyzed. This will be followed by a brief history of the 
rule of international law with respect to the question, in- 
cluding a summary of the regulations of other neutrals 
during the World War with respect to the same question. 
And lastly, the compatibility of the regulations or posi- 
tions maintained by the Dutch Government with the rule 
of international law will be considered. 


15) See Appendix IV. 
16) See Appendix VIII. 
17) See Appendix IX. 
18) See Appendix X. 
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CHAPTER III 


TRANSIT OF MILITARY MATERIALS 
HISTORY OF THE CASE?) 


A. TRANSIT OF SAND AND GRAVEL 


HE TRANSIT across Dutch territory of materials 

susceptible of military use gave rise to a prolonged 
and bitter dispute between Germany and the Netherlands 
on the one hand, and between Great Britain and the 
Netherlands on the other. Holland and Belgium are 
covered with a large network of water-ways, canals, and 
estuaries, connecting the Rhine with the Scheldt and other 
rivers and affording an excellent system of cheap water 
transportation between Holland, Belgium, and Germany. 
This system of water routes came under international 
regulation with the Rhine Convention which was drawn 
up in 1831 in pursuance of the provisions of the Treaty 
of Vienna, and which was revised in 1868. 

In the Telegraaf of October 29, 1915, there appeared 
an article stating that 20,000 tons of basalt and gravel 
were shipped to Ghent every week by way of Lobith, the 
Rhine, the Waal, and the Scheldt. According to this arti- 
cle the crews of the barges were totally exempted from 
military service by the German Government as being al- 
ready employed in the service of the army. From Ghent 
the materials were transhipped into barges of shallower 
draught and carried up to the front.” 

The French Minister at The Hague at once called the 
attention of the Dutch Government to this article and to 
the great increase in the traffic of sand and gravel from 


1) The diplomatic correspondence and related documents are found 
in the Dutch White Book, “Doorvoer door Nederland uit Duitschland 
naar Belgié, en in omgekeerde richting’, 1917 and 1918, and the 
British White Book, “Correspondence respecting the Transit Traffic 
across Holland of Materials Susceptible of Employment as Military 
Supplies”, in Brit. Parl. Papers, Misc. No. 17 (1917), Cd. 8693, and 
Mise. No. 2 (1918), Cd. 8915. The White Books will hereafter be re- 
ferred to as “D. W. B.” or “B. W. B.”, as the case may be. 

2) B. W. B., Note 1. 
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Germany over the Rhine and Dutch water-ways to Bel- 
gium. The suspicion naturally arose that these materials, 
or at least a part of them, were not being used for peace- 
ful purposes, especially since this material was suitable 
for making the cement blocks which were so extensively 
used in the German trenches and fortifications. 


The Dutch Government brought the attention of the 
German Government to the matter and informed them 
that they would object to shipments of sand and gravel 
of any unusual amount, or which could be suspected of 
being used for military purposes, passing through the 
Netherlands’ waters. From the beginning of the war the 
Dutch Government had prohibited the transportation of 
“provisions militaires” from Belgium by way of the Dutch 
canals into Germany. As regards these shipments from 
Belgium the Dutch Government required the guarantee 
of the German Government that articles coming from 
Belgium were not requisitioned goods, and also the cer- 
tificate of the Netherlands’ consul at Antwerp to that 
effect. 


On February 12, 1916, the Dutch minister at Berlin 
presented to the German Government an Aide-Memoire 
in which it was pointed out that under Article 2 of the 
5th Hague Convention belligerents are forbidden to move 
convoys of supplies across the territory of a neutral state, 
and that under Article 5 the neutral power is not to allow 
such passage. The Dutch Government had therefore the 
duty to prohibit the transit of such supplies across its 
territory from Germany to Belgium, or vice versa. It 
was also of the opinion that to take the character of con- 
voys of supplies in the sense of Article 2 it was not neces- 
sary that the convoy be accompanied by persons forming 
a part of the armed forces of the belligerent; that Arti- 
cle 7, which states that a neutral power is not called upon 
to prevent the export or transport on behalf of one or 
other of the belligerents, applies only to commercial 
operations, and that the transport of material for the use 
of the armed forces or of material necessary for military 
works, and sent by one belligerent to its allies or army in 
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the field, did not fall under the term “commerce,” and 
that therefore Article 7 did not apply to such transport.®) 


The Aide-Memoire of February 12 further called at- 
tention to the greatly increased transport of gravel and 
sand in the last five months of 1915. The number of tons 
of this material transported over Dutch water-ways dur- 
ing these five months was nearly four times as great as 
that transported during the whole year of 1913. The 
Dutch Government stated that it did not in any way wish 
to prohibit the legitimate transport of these materials in 
such amounts as would be used for peaceful purposes, 
but that it could not allow the transport of these mate- 
rials in such amounts as could be suspected of being used 
for military purposes. The Dutch Government warned 
the German Government that before allowing barges to 
cross the frontier it would require a certificate by a com- 
petent German authority that the cargo was destined for 
peaceful usage. 


On April 3 the German Government replied that inas- 
much as there was a sufficient supply of sand and gravel 
in Belgium which could be used for military purposes, it 
would not discuss the question of law involved in the 
matter and declared that it was ready to give the desired 
certificates.) The British and French Ministers at The 
Hague continued to protest against the large amounts of 
sand and gravel still crossing Holland. They also in- 
formed the Dutch Government that reports had come to 
them that guns and ammunition had been concealed in 
the cargoes of sand and gravel, and further, that Ger- 
many had requisitioned many Belgian barges for the use 
of the transportation service over Holland.) It was later 
ascertained that these requisitioned barges were used 
only in Belgium. On May 26 a note was sent to the 
German Government pointing out that instead of dimin- 
ishing, the amount of sand and gravel transited over 
Holland had greatly increased, and since the German 


_W. Be Note 3. 
. W. B., Notes 2 to 22 inclusive. 
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Government had failed to submit to the Dutch Govern- 
ment an estimate of the approximate quantities of mate- 
rial needed for non-military usage, the Dutch Govern- 
ment would shortly be obliged to fix the monthly quantity 
of material which it should permit to be transported over 
Holland.) When after another month the German 
Government had not made a satisfactory response to the 
demand for an estimate of its need of this material, the 
Dutch Government limited the total number of tons which 
would be allowed transit over Dutch waters to 75,000 tons 
a month.’ 


The German Government protested that the quantity 
of materials allowed to be transited across Dutch terri- 
tory was much too low. An officer was sent to The Hague 
to explain the need for the transited materials for the 
repair of roads, quays, bridges, houses which had been 
destroyed during the invasion, and for the construction 
of bomb proof shelters against air raids. This work had 
been neglected for the first two years of the war and the 
need for these materials was therefore unusually great. 
Also, according to the German officer, much of the sand 
and gravel went for similar purposes to northern France, 
and, owing to strikes, the Belgian production of these 
materials was almost nothing. The German officer esti- 
mated the monthly quantity of sand and gravel needed 
for pacific purposes at from 400,000 to 500,000 tons.®*) 
As a result of these presentations the Dutch Government 
agreed provisionally to allow the transit of 420,000 tons 
monthly, under the condition that each cargo be provided 
with a certificate from the competent German officials 
that the materials were to be used for non-warlike pur- 
poses. In order to satisfy itself of the real need of, and 
the pacific use of these materials, the Dutch Government 
sent two engineering officers to Belgium to make a per- 
sonal investigation on the ground.®? 


6) D. W. B., Note 4. 

7) D, W. B., Note 5. 

8) Ibid., Notes 5, 6, 7, and 8. 
9) Ibid., Note 9. 
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The two Dutch engineering officers, who made their 
report on September 12, 1916, found the statements of 
the German officer to be substantially correct. The 
Dutch officers were convinced that a part of the materials 
transited before the system of certification had been put 
into effect, had been used for military purposes, but that 
none of the materials transited since had been so used. 
They concluded that the enormous reconstruction and 
improvement work carried on by Germany was sufficient 
to account for all the sand and gravel being transported 
over Holland, and that a very considerable amount would 
still have to be shipped in if that work was to be carried 
on to completion.) The Dutch Government thereupon 
sent a note to Berlin, October 9, 1916, declaring that it 
had no objections to the free transit of the materials, pro- 
vided each shipment was accompanied by a declaration 
of the use for which the materials were intended.™ 

However, the British and the French were not satisfied 
with the report of the Dutch officers and continued to 
protest the free transit of material across Holland. The 
report of the Dutch officers was criticised as untrust- 
worthy. The British also contended that even on the as- 
sumption that the materials were wholly devoted to the 
repair and construction of roads, railways, dykes, and 
bridges, the Dutch Government ought not to allow their 
transit across its territory, since the repairs and improve- 
ments were made to facilitate the traffic of troops and 
munitions, and were thus made for the sake of the Ger- 
man army, and not for the benefit of the Belgium popula- 
tion. The British Government submitted a report made 
by the French Inspector General of Bridges and Roads, 
showing that the quantities of sand and gravel already 
imported into Belgium were much greater than was 
necessary for the different works carried out throughout 
the occupied territory for pacific purposes. Conse- 
quently, the Allies protested that “no pacific purpose 
could justify the introduction into the occupied terri- 
tories of France and Belgium, by way of Holland, of any 

10) D. W. B., Note 11. 


11) [bid., Note 12. 
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quantity whatever of broken stones or gravel imported 
from Germany.”?”) 

The Dutch Government itself finally became disturbed 
over the enormous quantities of sand and gravel transited 
across Holland, and early in July, 1917, sent a note to 
Berlin stating that according to its calculations, the 
quantities of sand and gravel imported into Belgium dur- 
ing the first five months of 1917 exceeded the maximum 
limit of what was considered necessary for civil purposes 
for the year, and that therefore all further transit of these 
materials must cease after the 31st of July. Special per- 
mits for further consignments of these materials would 
be granted only after two Dutch officers had satisfied 
themselves by an examination on, the spot, of the nature 
of the work for which the materials were required and 
the materials necessary for the purpose.*®) 

The German Government issued a vigorous protest 
against these proposed measures, and submitted a care- 
fully prepared statement by the German Governor Gen- 
eral of Belgium in which the needs for the materials were 
presented. Three German delegates were sent to The 
Hague to discuss the matter. About the same time the 
Dutch Government sent the same two engineering offi- 
cers to Belgium to make a new investigation. On the 
basis of this report the Dutch Government in ‘September 
sent a note to Berlin stating that more than enough sand 
and gravel had already crossed Holland to meet all civil 
needs for the year. However, the Dutch Government 
would permit the advance quotas of January, February, 
and March of 1917, to be transited in October and No- 
vember, in view of the possibility that on account of ice 
the transit might not be possible during the winter 
months. This quantity once attained, all transit of these 
materials would be prohibited until March 15, 1918, at 
which date the regular transports of the needs for 1918 
might again be resumed.**) 

The German Government was not at all satisfied with 

12) D. W. B., Notes 30 and 31. B. W. B., Notes 38-79 inclusive. 


13) D. W. B., Notes 14, 17, and 18. 
14) D. W. B., Notes 15, 16, and 19. 
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this arrangement and in October sent a note to The Hague 
contending for the legal right of free transit of these ma- 
terials even for military purposes. The British continued 
their protests against the transit of sand and gravel in 
any quantity, and they also protested the export of Dutch 
sand into Belgium, declaring that this was just as ob- 
jectionable as the transit of German sand across Dutch 
territory. The British Government informed the Dutch 
Government that the examination of thirty-nine samples 
of cement collected in German trenches in Flanders, 
thirty-two showed that they contained Rhine gravel. 
Thereupon the Dutch Government with increased vigor 
pressed its demand for permission to send a permanent 
commission of experts into Belgium to make sure that 
the gravel and sand would not be used for military pur- 
poses. It would consent to the resumption of the transit 
only on condition that it be allowed to control the usage 
of the materials. The German Government replied that 
in view of the actual military situation it would be im- 
possible to allow the commission to move about freely 
in the occupied territory and demanded free transit under 
threat of ominous consequences. For a time the situation 
was very serious. Prime Minister Loudon made a state- 
ment before the States-General revealing the seriousness 
of the situation, the Lower House met in secret session, 
and the Dutch Minister to Berlin arrived at The Hague. 
On May 24 the Foreign Minister announced to the Cham- 
ber that a provisional agreement had been reached. 
Germany persisted in the refusal to admit the Dutch com- 
mission to Belgium, but agreed to a reduction in the an- 
nual amount of sand and gravel for which passage was 
demanded to 1,600,000 tons per year, which was about 
600,000 tons less than the Dutch Government had deemed 
admissable before. Germany also undertook not to use 
the materials for military purposes.) 


15) D. W. B., Notes 19, 90— 96 inclusive. B. W. B., Notes 116-122, 
125-127, 131, 132, 134, 1385, 187, 141, 147. Barnouw, A. J., Holland 
Under Queen Wilhelmina, p. 133. 
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B. CoALs, MINERALS, AND METALS 


The Allies protested not only the transit of sand and 
gravel from Germany to Belgium, but also the transit of 
coal, metals, and minerals from Belgium to Germany. 
On June 21, 1916, the British Government demanded of 
the Dutch Government that it apply to the transit of coal, 
metals, and minerals the system of certification of peace- 
* ful usage which it applied to sand and gravel shipments. 
The Dutch Government replied on August 22 that it was 
unable to accede to the British demands, contending that 
this was an entirely different case from that of the transit 
of sand and gravel. From the beginning of the war the 
Dutch Government had required certificates from the 
Dutch consul in Belgium to accompany the cargoes, de- 
claring that the goods were neither war booty, requisi- 
tioned goods, nor military supplies. But all other goods 
coming from Belgium were allowed free transit unless it 
was clearly shown that they were transported for mili- 
tary purposes. As regards the transit of sand and gravel 
from Germany to Belgium, the greatly increased quan- 
tities shipped and the fact that they were being sent in 
the direction of the theater of warlike operations, created 
the presumption that these consignments were of the 
nature of military supplies, although not recognizable as 
such, but this presumption did not exist in the case of 
coal, metals, and minerals transported from Belgium. 
The protests of the British Government continued, but 
the Dutch Government refused to modify its position. 
However, when the German authorities in Belgium 
actually commanded the requisition of various metals, 
the Dutch Government prohibited the passage of cargoes 
of all metals without distinction, for the reason that ow- 
ing to the diversity of decrees regulating the requisition- 
ing of metals in Belgium, it was practically impossible 
for the Dutch consuls to ascertain whether a cargo of 
these goods was or was not requisitioned.*®) 

But soon after the question presented itself in another 
form when two cargoes of lead were sent from Belgium 


16) D. W. B., Notes 438-55. B. W. B., Notes 64-69. 
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to Germany. The Dutch Government replied to the Brit- 
ish protest of the transit of these two cargoes that the 
metals had been extracted in Belgium from ores sent to 
Belgium from Germany for that purpose, and that the 
prohibition of the transit of metals applied only to metals 
originating in the occupied territories of Belgium and 
northern France, that the cargoes in question could in no 
wise be considered as either war booty or requisitioned 
goods, and that the Dutch Government therefore could 
not oppose the transit of these cargoes. However, the 
Dutch Government promised that in the future cargoes 
of ore going to Belgium from Germany would be tested 
and the content of pure metal calculated, and upon re- 
turn, transit of pure metal would be allowed only for 
such quantities as could be extracted from the quantity 
of ore shipped into Belgium.” 


II. RETORSIONARY MEASURES 


The British Government backed up its protests with 
threats of retorsion, and in the end actually applied re- 
torsionary measures against the Netherlands. In Decem- 
ber, 1916, the British Government threatened to refuse 
facilities for certain imports into Holland if the Dutch 
Government continued to allow the transit of coal, metals, 
and minerals from Belgium to Germany across Hol- 
land.*®) In June, 1917, the British warned the Dutch 
Government that unless the shipment of metals over Hol- 
land was stopped they would be forced to cancel certain 
facilities whereby ships carrying metals to the Nether- 
lands Government might be examined at Halifax. The 
metals were destined for the Dutch military arsenal 
which was practically shut down for lack of the needed 
materials. The British also refused to approve certain 
shipments to Holland of government goods by a Dutch 
ship from New York. It was only after the Dutch Gov- 
ernment prohibited the further transit of these metals 


17) B. W. B., Notes 67, 69, 79, 81, 89, 91, and 92. D. W. B., Notes 


58-61. 
18) B. W. B., Note 51. D. W. B., Note 50. 
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across Holland that the cargoes of metals consigned to 
the Netherlands Government on the steamships Noordam 
and Zijldijk were permitted to go forward.*®) 


The British Government again threatened retorsion 
in a note of September 18, 1917. Holland was warned 
that unless all transports across the Netherlands of sand 
and gravel from Germany to Belgium and of metals from 
Belgium to Germany ceased completely and at once, the 
British Government would stop the transmission of cables 
between the Netherlands and overseas.”) On October 3, 
1917, the British Government instructed the cable censors 
to refuse the transmission over British lines of all com- 
mercial telegrams destined for, and emanating from 
Holland and Dutch possessions.» When on October 20 
the Dutch Minister at London called at the Foreign Office 
to protest the cable embargo and to suggest some sort of 
compromise, Lord Robert Cecil hinted at even more far- 
reaching retorsionary measures. It was pointed out that 
the economic position after the war would be very seri- 
ous, that neutral countries would only be able to procure 
necessary raw materials by the good will of Great Britain 
and her allies, and that if the Dutch Government did not 
comply with their demands, or tried to evade them, Hol- 
land’s position after the war might easily become serious. 
However, when in the crisis with Germany in May, 1918, 
the Dutch Government withdrew its demand for a com- 
mission of control in Belgium to supervise the usage of 
sand and gravel and agreed to a maximum of 1,600,000 
tons to be transited over Dutch water-ways, the Allies de- 
clared that they fully understood the seriousness of Hol- 
land’s position, and although maintaining their original 
point of view, they would place no new obstacles in the 
way of the Dutch Government in the matter of the ar- 
rangements made with Germany.”?? 


Great Britain also threatened Holland with the pro- 


19) D. W. B., Note 54. B. W. B., Notes 69-70. 
20) D. W. B., Note 108. B. W. B., Note 62. 

21) B. W. B., Note 113. 

22) B. W. B., Note 125. 
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hibition of the export of cement from the United King- 
dom to Holland at the conclusion of the war. On Octo- 
ber 8, 1917, the export of cement to Holland was pro- 
hibited except under license, and on the 13th of October 
the War Trade Department was requested by the Foreign 
Office to issue no further licenses for the export of cement 
to Holland.*) The impression was current in England 
that there was a direct connection between the composi- 
tion of the German “pill-boxes” on the Western front and 
the shipments of cement from England to Holland, and 
there was a wide-spread and vigorous agitation demand- 
ing that the export of cement to Holland be prohibited at 
once.*) The prohibition of the export of cement to Hol- 
land except under license was probably not due to this 
agitation, which reached its height after the order of pro- 
hibition,”>) but it shortly became so strong that the Gov- 
ernment felt compelled to take some sort of action. On 
November 28, 1917, Lord Robert Cecil, Minister of Block- 
ade, appointed a committee “to enquire whether it is de- 
sirable that the export of cement to Holland should be 
resumed when the general embargo on exports to Hol- 
land is raised, and if so, upon what conditions.’’”®) 


After investigation the Committee concluded that the 
British cement exported to Holland was not being re- 
exported to Belgium, nor was the export of this cement 
to Holland serving to release equivalent quantities of 
German cement for military purposes.””) The Committee 
saw no reason why shipments of British cement should 
have been discouraged, but saw many reasons in favor 
of permitting it. Imported cement is a necessity for Hol- 
land. The life of the country depends upon maintenance 
and repair of the system of dykes and for this an exten- 
sive use of cement is necessary, and Great Britain could 


23) Report of the Committee of Enquiry into the export of cement 
from the United Kingdom to Holland, British Parliamentary Papers, 
(1918), Mise. No. 9. Cd. 9023. 

24) Tbid., p. 1. 

25) Tbid., p. 2, paragraph 6. 

' 26) 7bid., p. 1. 
27) Ibid., paragraphs 7-16. 
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not afford any better than Germany to see Holland 
flooded for lack of cement. The Committee was of the 
opinion that wherever Great Britain had an “opportunity 
of competing with Germany in neutral markets, it is of 
great importance that every advantage should be taken 
of it, not only for the benefit of the trade concerned, for 
the improvement of the exchange, and for the general 
good of the country, but also to secure the political good 
will of the neutral country concerned, to weaken its de- 
pendence on Germany, and, above all, to combat as far as 
possible the dangerous system of specific exchanges.”*®) 
The Committee recommended the immediate resumption 
of the export of cement to Holland as soon as the politi- 
cal situation permitted, and it saw no reason for applying 
to the export any more drastic conditions than those in 
force at the time when the export was suspended.) 


Ill. THe GerMan-DutcH CONTROVERSY 


As far as the controversy between the German and 
the Dutch Governments is concerned an examination of 
the correspondence indicates that in practice the diffi- 
culties raised by the transit of materials across Dutch 
territory between Germany and Belgium were amicably 
settled by provisional agreements, but that on the ques- 
tion of law there remained to the end a complete di- 
vergence in their points of view. This divergence arose 
largely from differences in interpretation and application 
of the 5th Hague Convention on the one hand and the 
Rhine Convention of 1868 on the other. 


The German Government maintained throughout the 
controversy that under Articles 1 and 2 of the revised 
Rhine Convention of 1868,°°) Holland could not stop the 
transit of goods across its territory, regardless of the 
usage to which the transited goods were put, but that on 
the contrary, Holland was under obligation to give the 


28) Jbid., p. 8, paragraph 35. 

29) [bid., p. 8, paragraph 36. 

30) For the relevant articles of the Rhine Convention see Appen- 
dix XI. 
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navigation on the Rhine and other water-ways included 
in the Convention the freedom to which it was entitled 
under this agreement. The German Government held 
that the Convention permitted in an altogether general 
manner the transit of goods over the Dutch water-ways, 
and that no restrictions could be placed upon this free- 
dom of transit.) The answer of the Dutch Government 
to this argument was that the Rhine Convention of 1868 
did not by any of its articles guarantee the absolute free- 
dom of the navigation of the Rhine and auxiliary water- 
ways. The free navigation regulated by Articles 1 and 2 
of this Act is restricted in the preamble to navigation 
which takes place “sous le rapport du commerce.” Thus 
the Dutch Government held that it did not act contrary 
to the stipulations of the Rhine conventions in forbid- 
ding, in view of the obligations imposed upon her by the 
5th Hague Convention, the free transit of convoys of 
munitions or supplies of war across her territory. The 
transit of such convoys by a belligerent power to its 
armies in the field could not be considered as taking place 
“sous le rapport du commerce.”*?) The German Govern- 
ment also contended that the 5th Hague Convention could 
not be called in to restrict the freedom of navigation per- 
mitted by the Rhine Convention. Many belligerent states, 
and especially Great Britain, had either not ratified or 
had reserved upon many articles of the Convention, and 
it was therefore not applicable to the present war.**) The 
Dutch Government held that the 5th Hague Convention 
was applicable, since the principles of the Convention 
were an established part of customary international law 
before the Convention was adopted. The Convention 
was merely declaratory of international law and there- 
fore binding.**) 


The controversy then shifted to the interpretation of 
Articles 2, 5, and 7 of the 5th Hague Convention and their 


31) D. W. B., Note 10. 
32) Ibid., Note 12. 
33) Tbid., Note 10. 
34) Tbid., Note 12. 
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applicability in the present case.*5) The German Govern- 
ment contended that Article 7 was alone applicable in 
this case, and that Article 2 was not applicable because 
Germany was not sending convoys of munitions or pro- 
visions across Dutch territory. The difference between 
Articles 2 and 7 is merely whether the transit is made by 
persons forming a part of a belligerent army, or by pri- 
vate persons. The term “convoy” clearly means a trans- 
port under official guard, while the term “transit pour le 
compte d’un belligerent” designates a transport made by 
private persons who may be in the employ of the state, 
but not forming a part of its armed forces. Article 2 im- 
plies the exercise of the right of sovereignty on neutral 
territory, while Article 7 permits all kinds of traffic so 
long as the belligerent uses the ways and means of trans- 
portation of a neutral power under the same condition 
as other private persons. All German shipments came 
exclusively under the second type and therefore could 
not be restricted.*®) 


Nor, according to the German view, did the fact that 
the German Government stood at both ends of the transit 
as owner of the goods and that the goods were transited 
from one part of belligerent territory to another part of 
the same belligerent’s territory, make any difference. 
This kind of traffic is distinctly permitted by Article 7. 


The Dutch Government based the justification for its 
regulations of the transit traffic on Articles 2 and 5 of 


35) Art. 2. Belligerents are forbidden to move troops or convoys of 
Sede munitions of war or supplies across the territory of a neutral 

ower. 

Art. 5. A neutral Power must not allow any of the acts referred to 
in Articles 2 and 4 to occur on its territory. 

It is not called upon to punish acts in violation of its neutrality 
unless said acts have been committed on its own territory. 

Art. 7. A neutral Power is not called upon to prevent the export 
or transport, on behalf of one or other of the belligerents, of arms, 
munitions of war, or in general, of anything which can be of use to an 
army or fleet. 

Art. 9. Every measure of restriction or prohibition taken by a 
neutral Power in regard to the matters referred to in Articles 7 and 8 
must be impartially applied by it to both belligerents. 

36) D. W. B., Note 19. 
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the 5th Hague Convention. The Dutch Government held 
that under Article 2 it had the duty to prevent the transit 
across its territory of any cargo coming within the defini- 
tion of military supplies sent from Germany to the occu- 
pied part of Belgium, or vice versa.*) It admitted that 
the term “convoy” strictly construed meant cargoes under 
military guard, but contended that the term must also be 
construed to include goods owned by a belligerent gov- 
ernment and sent to its armies in the field to be used for 
warlike purposes. The Dutch Government also held that 
it was its duty to forbid the passage across its territory 
from Belgium to Germany of all war booty and requisi- 
tioned goods for the reason that it would be contrary to 
the observance of a strict neutrality to allow one of the 
belligerents to continue on neutral territory to give effect 
to an act of war committed to the detriment of its ad- 
versary. 


IV. Tue BritrisH-DutcH CONTROVERSY 


The British and Dutch Governments were unable to 
reach either a provisional agreement in practice or to 
arrive at an agreement on the legal questions involved. 
For the most part the British Government discussed the 
legal questions involved from the broad point of view of 
the duties of a neutral power under general international 
law, while the Dutch Government brought the discussion 
to center more specifically around the neutral power’s 
obligation under formal international conventions. 


The British Government at first took the position that 
the transit of goods across Holland from Germany to 
Belgium was permissable in so far as the goods were used 
for peaceful purposes, but that it was the duty of the 
Dutch Government to ensure that no violations of Articles 
2 and 5 of the 5th Hague Convention occurred. The Dutch 
Government could do this by satisfying itself that none 
of the goods transited over its territory was used for war- 
like purposes.*®) The Dutch Government to the contrary 


37) D. W. B., Note 12. B. W. B., Note 23. 
38) B. W. B., Note 39. 
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held that it should make sure that the goods transited 
were intended for peaceful usage only in case there was 
a presumption that they would be used for warlike pur- 
poses, and that to require more than this was equivalent 
to eliminating the distinction between the transit contem- 
plated by Article 7 and that designated in Article 2 by 
the technical term “convoys of supplies.” The fact that 
the goods were susceptible of use for warlike purposes 
did not by itself suffice to invest them with the character 
of “convoys of supplies” in the sense of Article 2.%°) 


The British Government then moved over to the 
proposition that Holland should prohibit altogether the 
transit of goods susceptible of use for warlike purposes 
across her territory between Germany and Belgium on 
the ground that a belligerent power has no right to make 
use of neutral territory for purposes connected with war, 
and that a neutral power has not the right to allow a 
belligerent power to do so. By despatching the proceeds 
of an industry of an occupied territory, which it is ex- 
ploiting for its own benefit, over neutral territory, the 
belligerent correspondingly relieves the railway system 
of its own territory, thereby obtaining a belligerent ad- 
vantage from the use of neutral territory. The neutral 
government cannot escape liability for such improper 
use of its territory by demanding certification of peace- 
ful usage.*°) The Dutch Government held the view that 
in consideration of Article 7 of the 5th Hague Convention 
the transit of goods and even of war materials for a 
belligerent across neutral territory is not sufficient to 
establish the use of its territory for warlike operations. 
The sole condition under which such transit takes the 
character of an illegal act is laid down in Article 2 of the 
Convention. With respect to the advantages of this traf- 
fic to belligerent transportation facilities, the Dutch Gov- 
ernment declared that there exists in international law 
no rule which requires a neutral to take measures to de- 
prive a belligerent of an advantage that arises from cir- 


39) Tbid., Enclosure No. 2, Note 39. 
40) B. W. B., Enclosure No. 2, Note 43. 
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cumstances independent of the law of neutrality. To de- 
prive a belligerent of such an advantage would be to act 
arbitrarily to the prejudice of one belligerent to the ad- 
vantage of the other.*?) 


The two Governments differed in their interpretation 
of Articles 2 and 7 of the 5th Hague Convention. The 
British maintained that Article 2 is applicable in every 
case where the belligerent state itself is interested both 
in the despatch and the receipt of the troops, munitions, 
and supplies, and that Article 7 deals with the transport 
of goods acquired by a belligerent state as the result of 
commercial transactions with private persons in a foreign 
country. The British maintained that Article 7 does not 
apply to a case where the belligerent government is the 
owner of the goods and where it is sending it for its own 
purposes to its army in the field or to occupied territory. 
The Dutch took the position that the term “convoy” was 
a technical term by which was designated a consignment 
protected by a military escort and although this could 
not be taken to mean that only consignments protected 
by a military guide were included under the term, since 
an escort would not be needed in neutral territory and 
could not be allowed there, nevertheless the use of the 
technical term naturally excluded the application of the 
Article to consignments other than convoys of munitions 
of war or of supplies owned by a belligerent government 
and sent to its armies in the field or to occupied terri- 
tory. Where supplies were sent into occupied territory 
for a peaceful usage they could not be classified as con- 
voys of supplies.*”) 

In support of its interpretation of these Articles of the 
5th Hague Convention the Dutch Government quoted the 
following comment on the conventional disposition of the 
problem dealt with in these Articles, in the report drawn 
up at the Conference by Col. Borel, in the name of the 
Second Commission: 


“The rule laid down by this article (Article 7) 


41) [bid., Note 144. 
42) B. W. B., Note 144. 
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is justified in itself, independently of the reasons 
of a practical nature which militate in its favor. 
In principle, neutral States and their populations 
should not suffer from the consequences of a war 
with which they have no concern. Consequently 
the burdens which it imposes on them and the re- 
strictions which it causes to their liberty of action 
should be reduced to a minimum. There is no 
reason to prohibit or impede the commerce of the 
inhabitant of the neutral State, even as regards the 
articles mentioned in the text quoted above. Every 
obligation which it may be attempted to lay upon 
the neutral State in this connection would cause in 
practice the greatest possible difficulties, and 
would place inadmissable obstacles in the way of 
commerce in general.” Acts and Documents, 
I, p. 141.4%) 


In further support of the contention that where sup- 
plies were sent into occupied territory for peaceful usage 
they could not be classified as convoys, the Dutch Gov- 
ernment pointed to Article 43 of the 4th Hague Conven- 
tion Respecting the Laws and Customs of War on Land. 
This Article made it the duty of the German military 
authorities in Belgium to keep the Belgian roads and 
railways in a state in which the Belgian people could use 
them since this is necessary for a safe, orderly, and 
normal life.*4) The Dutch Government, then, in allow- 
ing the sand and gravel to be transited across its territory 
for these purposes was only permitting Germany to ful- 
fill its duty under international law.*°) 


The British Government replied that they found it 
difficult to understand how the construction and upkeep 
of roads and railways was at all directly connected with 
the obligation of ensuring public order and safety, and 


43) B. W. B., Enclosure No. 2, Note 121. D. W. B., Note 41. 

44) Article 43 reads as follows: “The authority of the legitimate 
power having in fact passed into the hands of the occupant, the latter 
shall take all the measures in his power to restore, and ensure, as far 
as possible, public order and safety, while respecting, unless abso- 
lutely prevented, the Jaws in force in the country.” 

45) B, W. B., Enclosure in Note 144. 
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it pointed out that maintenance and reconstruction of 
railways and roads in reality had a military purpose. The 
Dutch reply to this was that only if the Belgian roads and 
railways were military works could the cargoes of sand 
and gravel passed in transit over Holland be considered 
as convoys of supplies in the terms of Article 2 of the 
5th Hague Convention. However useful the Belgian rail- 
ways might be to the German military authorities, they 
none the less retained the intrinsically non-military char- 
acter they possessed before the war. Consequently the 
Dutch Government could not regard the upkeep and re- 
pair, nor even the transformation of these roads and rail- 
ways, as military works.*®) 


Another British contention was that the Netherlands 
Government, by its own interpretation of its duty as a 
neutral, was under obligation to prohibit the transit over 
its territory of all supplies from Belgium to Germany. 
The Dutch Government had laid down the regulation 
that no requisitioned goods would be allowed to be trans- 
ported over its territory, and the British argued that all 
goods coming from Belgium were requisitioned goods 
since their exportation to all countries but Germany was 
prohibited. To this the Dutch replied that the act of re- 
quisitioning was an act apart, and the existence of an 
export prohibition in no way proved that goods which 
fell within the terms of such prohibition had been requi- 
sitioned. To this the British countered that the prohibi- 
tion of exports in this case was the same as requisitioning 
since it had the same effect. The powers exercised by 
Germany in the occupied territory enabled it to dispose 
of the products of the country at will without having re- 
course to requisitioning. The Dutch maintained that the 
control of exports by the German authorities in Belgium 
did not constitute an act of war any more than similar 
control in other belligerent countries or in neutral 
countries.*”) 

The British Government also attempted to convince 


46) B. W. B., Note 146, Enclosure. 
47) B. W. B., Enclosure No. 1 in Note 70. 
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the Netherlands Government of its duty to prohibit the 
transit of sand and gravel on the grounds that the Bel- 
gian stone quarries were worked by prisoners of war, and 
under Article 6 of the Land War Regulations such output 
can be utilized only for civilian purposes. Thus the 
Dutch Government had to assume that the output of the 
Belgian quarries was used for civilian purposes, and since 
this output was sufficient to supply all civilian needs, the 
imported stone and gravel could be used only for military 
purposes. The Dutch Government ought therefore to 
prohibit the transit. The answer of the Dutch Govern- 
ment to this argument was that they were under no obli- 
gation to enforce the observance of the rules of war by a 
belligerent, nor was it the duty of a neutral power to en- 
quire into the use made by a belligerent of materials over 
which it had no control.*®) 


As a final argument the British Government attempted 
to create the impression that the Netherlands had in some 
indirect way guaranteed the neutrality of Belgium. The 
Netherlands was a party to a treaty in which the per- 
petual neutrality of Belgium was expressly provided 
for.*®) The Dutch Government in tolerating this traffic 
across Dutch territory was in effect giving direct assist- 
ance to Germany in maintaining her military occupation 
of Belgium, which occupation was an act of war com- 
mitted in flagrant defiance of Germany’s solemn treaty 
obligation to respect and defend the perpetual neutrality 
of Belgium.®*°) The Dutch Government strenuously op- 
posed this interpretation of the treaty and the British 
Government modified its position by stating that it only 
meant to assert that Holland had a special interest in the 
maintenance of Belgium’s neutrality since it was itself 
a party to a treaty in which her neutrality was expressly 
stipulated for. The Netherlands, though not one of the 


48) D. W. B., Note 86. B. W. B., Enclosure 2, Note 128. 

49) Dutch Belgian Treaty of April 19, 1839, in which the Nether- 
lands recognizes the independence of Belgium. The treaty contains 
the following clause: “La Belgique .... formera un etat indepen- 
dent et perpetuellement neutre’’. 

50) D. W. B., Note 86. B. W. B., Note 150. 
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guarantors of Belgium’s neutrality, had at least recognized 
the permanent neutrality of Belgium, and this recogni- 
tion had the effect of intensifying her ordinary obliga- 
tions of neutrality.) 


V. SUFFICIENCY OF THE DuTcH REGULATORY 
MEASURES 


A somewhat similar situation in the World War in 
regard to the transit over other neutral territory is found 
in the transit across Norway of materials from England 
to Russia. Under the auspices of a Russian Committee in 
London consignments of various supplies were sent over 
to the so-called Skiboth sleigh route in northern Norway. 
The Dutch Government did not lose the opportunity of 
calling the attention of the British Government to this 
incident, and pointing to the similar circumstances in the 
two cases, reminded the British Government that Article 
2 of the 5th Hague Convention places the first obligation 
on the belligerents themselves to refrain from such 
transit. The British Government granted that among the 
goods forwarded over Norway there were some to which 
the description of military supplies might have been ap- 
plied, and the legality of the despatch of such consign- 
ments might have presented itself for consideration if 
the Norwegian Government had made it an issue.*”) 


Also during the World War the Canadian Govern- 
ment asked the United States Government for permission 
to send equipment across Alaska to the sea. The Ameri- 
can Government refused the request.®*) 

During the Boer War Portugal allowed free passage 
through Beira to Rhodesia. However, this permission 
was based on the Anglo-Portuguese treaty of June 11, 
1891. Under Article XII of this treaty, Portugal “engages 
to permit and facilitate transit for all persons and goods 


51) D. W. B., Notes 88 and 98. Also de Visscher, C., Belgiwm’s 


ase. 

52) D. W. B., Notes 98 and 99. ; 

53) “Bryan-—Stone Letters”, American Journal of International Law 
(hereafter referred to as A. J. I. L.), IX, Sp. Supp., 265. 
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of every description over the waterways of the Zambesi, 
the Shira, the Pungive, the Busi, the Limpopo, the Sabi, 
and their tributaries, and also over the landways which 
supply means of communication where these rivers are 
not navigable.”’**) Had this been a grant of passage for 
a specific warlike purpose and not a general grant of 
passage made in peace time to afford a more convenient 
transit to a sphere of influence, it would clearly have 
been an unneutral act. It is a moot question whether 
even under the existing conditions it was not an un- 
neutral act.>°) 

As far as the issues were clearly joined they centered 
around the interpretation of Articles 2, 5, and 7 of the 
5th Hague Convention, and the preamble and Article 2 
of the Rhine Convention of 1868. It was the position of 
the German Government that since Great Britain had 
reserved on Article 20, the Hague Convention was not 
binding, and that anyway the transit in controversy did 
not fall under the term “convoy” of Article 2 of the 5th 
Hague Convention, since to come under that term the 
consignments would have to be accompanied by a mili- 
tary guard. According to the German contention all the 
consignments in question were permitted under the pro- 
visions of Article 7. Furthermore, under Article 2 of the 
Rhine Convention of 1868 the Dutch Government was 
under contractual obligation to facilitate the transit of 
all material without distinction. 

The position of the British Government was that the 
German shipments across Holland were prohibited by 
Article 2 of the 5th Hague Convention. According to the 
British interpretation any consignment of goods in which 
a belligerent government stood at both ends of the trans- 
portation as owner of the goods was included under the 
term “convoy.” The German consignments in question 
were not included under the provisions of Article 7, since 
that Article deals with the transport of goods acquired 
by a belligerent state as the result of commercial transac- 


54) Moore, J. B., Digest, VII, 939, 940. 
55) See Hall, pp. 594, 595. 
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tions with private persons in a foreign country. As far as 
Article 2 of the Rhine Convention of 1868 was concerned, 
its stipulations relate only to commerce in its ordinary 
sense, the passage of goods which are the subject of com- 
mercial transactions, and can have no bearing on the 
measure which a state may be bound to take in defence 
of its neutrality. 

The Dutch Government maintained that from the 
point of view of international law it was under no obliga- 
tion to hinder transit which in no way bears the character 
of consignments forbidden by Article 2 of the 5th Hague 
Convention, and that on the other hand, the Rhine Con- 
vention obliged it to allow such traffic. Whether or not 
a consignment of goods fell under the term “convoy” in 
the sense of Article 2 depended on the use to which the 
goods in the consignments were put upon arriving at their 
destination. As against Germany the Dutch Government 
took the position that the preamble of the Rhine Conven- 
tion limited the freedom of transit stipulated for in Arti- 
cle 2 to goods included under ordinary commercial 
operations.*®) 

The controversy failed to give any specific meaning 
to the ambiguous terms of Articles 2, 5, and 7 of the 5th 
Hague Convention. The distinction made by the Dutch 
Government between military and non-military use is un- 
satisfactory since it is difficult to apply and is open to 
much question. Clearly it is not necessary before a ship- 
ment by a belligerent can be called a convoy that it be 
accompanied by a military guard, since a neutral can not 
permit an armed soldier to come upon its territory, and 
must intern all belligerent soldiers crossing its frontier. 
If Articles 2 and 7 are not in opposition to each other 
they must apply to different kinds of shipments. Ac- 
cording to the comments of Col. Borel, the reporter for 
the Commission which drafted this convention, Article 2 


56) Article 8 of the Convention and Statute on Freedom of Transit 
signed at Barcelona, April 20, 1921, states: “This statute does not 
prescribe the rights and duties of belligerents and neutrals in time of 
war. This statute shall, however, continue in force in time of war so 
far as such rights and duties permit.” A. J. J. L., XVIII, 118 ff. 
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is addressed to the belligerents themselves, while Arti- 
cle 7 refers only to commercial enterprises of individ- 
uals.*”) This in its broadest terms would mean that Arti- 
cle 2 applies to any shipment which is organized by the 
belligerent state itself, and would still leave open the 
difficult question of whether supplies intended for peace- 
ful usage also fall under its terms.°*® 


57) Carnegie Endowment for International Peace, Hague Confer- 
ence Reports, III, 138. 

58) See article by de Visscher in Revue General de Droit Interna- 
tional Public, XXVI, 142 (1919), for a general discussion of the 
transit controversy. Also Chamberlain, J. F., Col. University Studies. 
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TRANSIT OF THE SCHELDT” 


I. DreLomMatic CORRESPONDENCE IN RESPECT TO 
THE NAVIGATION OF THE SCHELDT 


F ALL the controversies between the Netherlands 
and the belligerents during the war few were of | 
greater importance than the controversy over the naviga- 
tion of the Scheldt. The regulations imposed by the 
Dutch Government on this navigation undoubtedly had 
considerable influence on the course of the war, for the 
control of the mouth of the Scheldt by either belligerent 
would have been of great military significance. The 
Dutch-Belgian quarrel over the control of the Scheldt 
was of long standing, and the bitterness engendered dur- 
ing the war led Belgium to make strong annexationist 
demands at the Peace Conference. The strained rela- 
tions between the two countries over this question con- 
tinued until several years after the war when a treaty pro- 
viding for a partial settlement of the dispute was finally 
signed.”) 

The Scheldt, though not a long stream, is an import- 
ant international river. Rising in France near Catelet, 
the Scheldt flows through Belgium past Tournai, Ouden- 
arde, Ghent, and Termonde, through Antwerp to the 
North Sea. Not far below Antwerp the island of Bee- 
land divides the river into two channels, the East and 
the West Scheldt, and from this point on both banks of 
the Scheldt belong to Holland. Of the two channels, the 
West Scheldt, which enters the sea near Flushing, is the 
most navigable and is used for ocean commerce to Ant- 
werp. From the date of its independence Holland has 
claimed and exercised jurisdiction over the mouth of this 
important river. 


1) Correspondence found in the Recueil, the Dutch Orange Books 
(referred to as D. O. B.), I and IV, and the British State Papers, 
1917-1918, III, 474-515, Pt. II, British Parliamentary Papers, Misc. 
No. 12 (1918). 

2) April, 1925. See Current History, May, 1925, p. 323. 
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A. BRITISH-DUTCH CORRESPONDENCE 


With the outbreak of the war a number of German 
and Austrian vessels fell into the hands of the Belgian 
Government. On September 2, 1914, the British Minister 
informed the Dutch Government that his Government 
proposed to transport these vessels with a non-military 
English crew to England by way of the West Scheldt. He 
drew the attention of the Dutch Government to the terms 
of the Treaty of London of 1839, which guaranteed the 
free navigation of the Scheldt, and expressed confidence 
that the Dutch Government would have no objections to 
the passage of these unarmed merchantmen. The Dutch 
Government replied that it could not permit the passage 
of these vessels over its territory. These vessels had 
fallen into the power of the Belgian Government by an 
act of war and the observance of a strict neutrality did 
not permit the utilization of Dutch territory for the per- 
petuation of this belligerent act. Furthermore, this kind 
of transport did not fall under the terms of the Treaty, 
which guaranteed free navigation of the Scheldt only 
“sous le rapport du commerce.” Also, the Scheldt under 
the rules of international law formed a part of Dutch 
territory and not of the territorial waters. The Dutch 
Government declared that should the vessels enter its 
territory they would be interned to the end of the war 
when they would be turned over to those having the clear- 
est right to them.*) 

Evidently the British Government thought that this 
decision was based upon the belief that these vessels 
should be treated as belligerent warships which have re- 
mained in a neutral port for a longer period than is sanc- 
tioned by the laws of neutrality, for in notes of the 8th 
and the 11th of September, the British Government vigor- 
ously combatted this position. It asserted that the ves- 
sels in question possessed none of the characteristics of 
public ships. Their commanding officers bore no com- 
mission, they flew no war flag, they were unarmed, and 


3) Recueil, pp. 170, 171. D. O. B., I, 32, 38, and IV, 26. British 
Parl. Papers, Docs. 1—4. 
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they were to be engaged in non-military employment,— 
that of transporting Belgian refugees to Great Britain. 
According to the 6th Hague Convention these vessels 
could not be confiscated, they could be merely requisi- 
tioned by the Belgian Government on payment of an in- 
demnity or must be restored at the end of the war.*) The 
vessels were consequently not “prize of war” but only 
enemy merchant vessels which had passed into the 
ownership of the Belgian Government, either temporarily 
or permanently, depending upon whether they were to 
be restored or to be requisitioned. But in either case, 
under the Convention the Dutch Government could not 
regard these as other than merchant ships, unless their 
character had definitely been changed by some act of the 
Belgian Government. Lastly, the British Government 
called upon the terms of the Treaty of London, which 
guaranteed the free navigation of the Scheldt. As long 
as Belgium was at peace with Holland, Belgian merchant 
vessels were as free to go down the Scheldt as were the 
German vessels to go up the Rhine. The one could not 
be restricted without restrictions upon the other also.°) 

The Dutch Government reiterated in a note of Septem- 
ber 15 that the reason the vessels in question had been 
denied the passage of the Scheldt was that they had fallen 
into the control of the Belgian Government by an act of 
war, and that the observance of a strict neutrality did not 
permit its territory to be used to facilitate the hostile act 
by which these vessels had passed into the ownership of 
the Belgian Government. The passage over the Scheldt 
of the vessels in question under these abnormal condi- 
tions did not fall within the terms of the Scheldt Treaty 
which granted free navigation exclusively “sous le rap- 
port du commerce.” The decision of the Dutch Govern- 


4) Article 2: “A Merchant Ship unable, owing to the circum- 
stances of force majeure, to leave the enemy port and within the 
period contemplated in the above article, or which was not allowed to 
leave, cannot be confiscated. The belligerent may only detain it, with- 
out payment of compensation, but subject to the obligation of restoring 
it after the war, or requisition it on payment of compensation.” 

5) D. O. B., IV, 29, Notes 2 and 3. British Parl. Papers, Notes 
6 and 7. 
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ment was in no wise based upon an analogy of these ves- 
sels with belligerent warships which have remained in a 
neutral port for a longer period than is sanctioned by 
the laws of neutrality, and hence the fact that these ves- 
sels had none of the characteristics of public vessels was 
irrelevant. The Dutch Government would apply the same 
principle in similar cases, as for instance, in case Ger- 
many should attempt to transport over the Rhine vessels 
seized from another belligerent. And should the vessels 
in question be recaptured by Germany, the attitude of the 
Dutch Government would be the same, and passage over 
the Scheldt likewise refused.°) 


On October 10, the day after the fall of Antwerp, the 
British Government sent a note informing the Dutch Gov- 
ernment that it could not admit the validity of the argu- 
ments of the Dutch Government, but that it did not wish 
to pursue the matter any further in view of the assurance 
that the passage of these vessels down the Scheldt would 
also be prohibited in the event of their being recaptured 
by Germany.” 

In the meanwhile, in a note of October 1, 1914, the 
British Government asked the Dutch Government to grant 
permission to the hospital ship “China” to take on sick 
and wounded at Antwerp and to return with these to 
England. Assurance was given that the vessel would 
transport neither personnel nor war material. The Brit- 
ish Government referred to Article 14 of the 5th Hague 
Convention which states that a neutral may authorize 
such passage over its territory.®) A week later the Brit- 
ish Government asked the same permission for the naval 
hospital ship “Liberty.” The Belgian Government joined 
in the demand for the authorization of the passage. The 


6) D. O. B., IV, 29-30, Note 4. British Parl. Papers, Note 8. 

7) D. O. B., IV, 30, Note 5. British Parl. Papers, Note 9. 

8) Article 14: “A neutral Power may authorize the passage over 
its territory of the sick and wounded belonging to the belligerent 
armies, on condition that the trains bringing them shall carry neither 
personnel nor war material. In such a case, the neutral Power is 
bound to take whatever measures of safety and control are necessary 
for the purpose.” 
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Dutch Government replied that it gladly accorded the 
authorization subject to the conditions laid down in Arti- 
cle 14 of the 5th Hague Convention. Because of the sud- 
den fall of Antwerp the project failed of execution. The 
“China” did not get beyond Flushing where it arrived on 
October 9, and on the next day it turned to strikeout 
again for the high seas. The “Liberty” never reached the 
Dutch waters. 


In November the question was again opened by a note 
from the British Government directing the attention of 
the Dutch Government to an alleged German plan to 
transport three of the German steamers detained at Ant- 
werp by the Belgian Government at the beginning of the 
war, over Dutch water-ways, canals, and the Rhine to 
Germany. The Dutch Government was reminded of the 
assurance it had given that these vessels would not be 
allowed to pass through Dutch waters as long as the state 
of war should exist.®) 

The Dutch Government replied that the vessels in 
question would be prohibited from passing over the 
Dutch interior water-ways to Germany, but it also de- 
clared that as regards certain small German lighters 
which were used on the interior water-ways and which 
had been detained by Belgium at the beginning of the 
war, no such prohibition would be imposed, so long as 
they were not engaged in transporting war booty, mili- 
tary supplies, or requisitioned goods. There could be no 
reason for denying to these latter vessels their usual route 
over Dutch territory. Since the rules of maritime law 
did not apply to them, these vessels could not be made 
private property by the Belgian Government. Only when 
it became apparent that they had been requisitioned by 
the German military authorities could the transport over 
Dutch territory be denied them.” 

This distinction between vessels used for internal 
navigation and ocean going vessels the British Govern- 


9) D.-O. B., IV, 80, 31, Notes 6 and 7; British Parl. Papers, Notes 
10 and 11. 
10) D. O. B., IV, 31, Note 8; British Parl. Papers, Note 12. 
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ment could not accept, and it protested this distinction 
and the difference in treatment based upon it. No dis- 
tinction existed in practice between vessels which were 
subject to seizure by a belligerent and those which were 
not, and consequently there was no justification for a 
difference in treatment by a neutral.) Furthermore, the 
British Government undertook to point out that accord- 
ing to information it had received, certain lighters 
originally owned by Belgian subjects or nationals of other 
allied powers, which had been captured as war booty by 
the German forces at the fall of Antwerp, were being 
sold and would soon be used to transport antimony from 
Belgium across Dutch territory into Germany. The Brit- 
ish Government demanded assurance that these vessels 
would be seized should an attempt be made to carry out 
this purpose.) 


In February, 1915, the Dutch Government replied. It 
pointed out the difference between the rules which govern 
war at sea and those which govern war on land. In mari- 
time war private property is to a certain extent subject to 
capture, while in war on land it is to a certain extent in- 
violable. River and canal boats are governed by the laws 
of war on land. The juridical status of the Austrian and 
German ocean-going vessels seized at Antwerp at the 
commencement of the war was uncertain. The vessels 
were governed by the rules of maritime warfare and were 
thus to a certain degree subject to capture; they had been 
seized by the Belgian officials and a number of them 
brought before prize courts, although definite informa- 
tion about this was lacking. Quite different was the 
status of the inland vessels belonging to German subjects. 
These were subject to the laws of war on land under 
which private property is inviolable. They retained their 
character of inviolable private property, notwithstand- 
ing the seizure by the Belgian authorities, and with the 
German occupation of Belgium they returned to their 


11) D. O. B., IV, 31, Note 9; British Parl. Papers, Note 14. 
12) D. O. B., IV, 32, Note 10; British Parl. Papers, Note 13. 
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original owners.) To the second note the Dutch Gov- 
ernment replied by a note of the same month in which 
the British Government was reassured that no belligerent 
would be allowed to transport over Holland goods fall- 
ing within any of the three categories: war booty, mili- 
tary provisions, or requisitioned goods.) 


In a succeeding note of the 26th of February the Brit- 
ish Government admitted that the distinction might be 
justified in the case of inland barges, coal flats or rafts, 
and similar vessels, but contended that in the case of the 
lighters in question the distinction was not justified, since 
they were vessels of considerable tonnage, capable of 
navigation in the narrow seas, and had doubtless been 
used for that purpose from time to time. Reference was 
made to the decision of the Japanese Prize Court in the 
case of the harbor launch Juliette in the Russo-Japanese 
war which, it was asserted, fully supported the view of 
the British Government. The British Government also 
complained that the Dutch Government did not indicate 
before the fall of Antwerp that this distinction would be 
made. It was in reliance upon the statement that these 
vessels would not be permitted to pass down the Scheldt 
that these vessels had not been wrecked.) 


In a note of the 17th of March the Dutch Government 
replied to this contention that a vessel did not lose its 
character as an inland vessel by the fact that its tonnage 
is considerable or because it can without too great danger 
navigate the seas under unusual circumstances. The iso- 
lated case of the Juliette did not constitute sufficient 
grounds for the departure from a line of conduct which 
the Dutch Government considered just. Furthermore, it 
might well be asked whether the Japanese Prize Court 
would still render a similar decision after the 11th Hague 
Convention, which exempted from capture small boats 
employed in local trade. Also the Juliette was built for 
use in a seaport while the lighters in question were in- 


13) D. O. B., IV, 82, Note 11; British Parl. Papers, Note 15. 
14) D. O. B., IV, 32, Note 12; British Parl. Papers, Note 16. 
15) D. O. B., IV, 33, Note 18; Britis Pharl. Papers, Note 17. 
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tended only for use on canals and rivers. The British 
Government had no grounds for complaint that the 
Dutch Government had not, before the fall of Antwerp, 
declared that it would make this distinction between in- 
land and ocean-going vessels, since both Governments in 
the exchange of correspondence before the fall of Ant- 
werp, had reference only to the Austrian and German 
vessels still in the hands of the Belgians. Further proof 
that both Governments thought only of ocean-going ves- 
sels was found in the fact that the British Government 
had invoked the 10th Article of the Hague Convention 
concerning the Rights and Duties of Neutral Powers in 
Naval War, which Convention is applicable only to mari- 
time vessels. The fact that the Anglo-Belgian forces in 
the month of October had damaged only inland vessels 
was of the nature of a confirmation of the correctness of 
this view.*®) 


B. BELGIAN—DUTCH CORRESPONDENCE 
1. Navigation of the Scheldt 


After the German occupation of Antwerp several Ger- 
man ocean vessels came upon Dutch territory and were 
interned. In January, 1915, the Belgian Government de- 
manded the return of one of these vessels, the Delia. The 
Belgian Government was under the impression that the 
Dutch Government regarded these vessels as prizes, even 
after the German recapture of these vessels, and since the 
Dutch government had not adopted the regulations con- 
tained in the 10th and 23rd Articles of the 13th Hague 
Convention’) it was bound to send the vessels back to 
Antwerp under the terms of the 10th Article of the Dutch 
Neutrality Proclamation.%) Moreover, if Holland al- 
lowed this sojourn of the Delia in its waters Germany 
would very probably send the remaining thirty-seven 


16) D. O. B., IV, 33-34, Note 14; British Parl. Papers, Note 18. 

17) Article 10 states that the “neutrality of a power is not affected 
by the mere passage through its territorial waters of warships or 
prizes belonging to belligerents”, and Article 23 relates to the seques- 
tration of prizes in neutral ports pending the decision of a prize court. 

18) Prohibiting admission of prizes into Dutch territory. 
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vessels into Dutch waters in order thus to prevent their 
recapture by Belgium in case the Allies should retake 
Antwerp.) 

The Dutch Government held that in accordance with 
the provisions of the 6th Hague Convention these vessels 
could not be regarded as prizes, and that consequently 
should these vessels come upon Dutch territory they could 
not be returned to their original German owners. Neither 
Articles 10 and 23 of the 13th Hague Convention nor Arti- 
cle 10 of the Proclamation were applicable since the 
Scheldt did not form a part of the Dutch territorial 
waters but a part of Dutch territory itself. The juridical 
status of these vessels was uncertain, and for this reason 
the regulation for internment was imposed.” 

When three other German vessels had left Antwerp 
and had been interned at Rotterdam, the Belgian Govern- 
ment asked what disposition would be made of these ves- 
sels at the conclusion of the war. It trusted that the 
vessels would be sent back to Antwerp in order that the 
Belgian Prize Courts might decide on the legality of the 
seizure. Any other solution would disregard the rights 
of Belgium.”) The Dutch Government replied in a note 
of July 16, 1915, that it could not in the course of the war 
open a discussion with either of the belligerent parties as 
to what disposition would be made of the interned vessels 
at the conclusion of the war, but that the Belgian Govern- 
ment could rest assured that when that time came the 
Dutch Government would render an impartial decision.??) 


19) D. O. B., IV, 34, Note 15. 

20) Ibid., IV, 34, 35, Note 16. 

21) PD. O.B., IV, 35, Note 17. 

22) Jbid., IV, 35, 36, Note 18. In September, 1917, some Bel- 
gian subjects navigated the motor boat Scheldt from the occupied por- 
tion of Belgium to Dutch territory. Investigation disclosed that the 
vessel had belonged to the Belgian Government and after the German 
occupation had been seized by the German authorities and put into 
service by them. The Dutch Government decided not to return the 
vessel to the Belgian Government, for so doing would be granting to 
the Belgian Government the use of Dutch territory to recover by an 
act of war goods lost by an act of war. Nor was it thought proper to 
send the vessel back to Antwerp, for this would have the same effect, 
only in favor of the other belligerent party. It was thus decided to 
intern the vessel. D. O. B., IV, 50. 
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2. War-buoying on the Scheldt 


When the situation in Europe became grave the 
Belgian Government was informed that the Netherlands 
Government might soon be obliged to institute war buoy- 
ing on the Scheldt in order to maintain the neutrality of 
Dutch territory. The arrangements for the buoying were 
such that navigation to Antwerp would still be possible 
by day, but only with Dutch pilots furnished with the 
necessary instructions. Should war buoying be instituted 
the presence of the Belgian light-ships could be dispensed 
with since there would be no reason to enter the tidal 
waters of Flushing by night. The Dutch Government 
would therefore be much obliged if these two vessels 
would be withdrawn in that event. It was convinced that 
by these measures it could serve equally the Dutch inter- 
ests in the defense of Netherlands territory and the Bel- 
gian interests in the navigation of the Scheldt to 
Antwerp.”*) 

On August 5, the Dutch Government informed the 
Belgian Minister at The Hague that war buoying was 
about to be instituted.) In subsequent notes the Belgian 
Government suggested a few changes in the interests of 
convenience. These details were amicably adjusted,*®) 
and in a note of August 7, the Belgian Government 
thanked the Dutch Government for the measures taken 
to secure navigation on the Scheldt, and stated that it 
was “in agreement with the Netherlands Government on 
the subject of the extent of the navigation.’’*®) 


C. GERMAN-—DUTCH CORRESPONDENCE 
1. Navigation of the Scheldt 


On October 3, 1916, the German Government requested 
permission for the German vessels which lay at Antwerp 
at the commencement of the war, to pass over the Scheldt. 


23) Belgian Grey Book, Annex to No. 29; reported in A. J. I. L., 
IX, Sp. Supp., 50-100. 

24) Ibid., Document 50. See Appendix II. 

25) [bid., Documents 54 and 55. 

26) Ibid., Document 56, 
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The policy in regard to these vessels would necessarily 
be different now that they were again in German posses- 
sion. The juridical status of these vessels was now the 
same as before the war, since they were again in the pos- 
session of their original owners. The passage over Dutch 
waters could consequently not be considered as a viola- 
tion of neutrality.?” 


The Dutch Government replied in November that the 
fact that the German Government had restored these ves- 
sels to their original owners did not change the juridical 
status of these vessels so far as the duties of a neutral 
power was concerned. These vessels had fallen into the 
hands of the German Government by an act of war, and 
these vessels could not, therefore, be allowed to enter 
Dutch territory any more than before the fall of Ant- 
werp.”®) 


2. Disposition of Vessels Coming from Antwerp into Holland 
Territory After the Armistice 


A number of vessels from Antwerp entered the Dutch 
waters after the Armistice. Among these vessels were 
several German warships, which were immediately in- 
terned upon their arrival, and several river and canal 
boats which belonged to Belgian or unknown owners, 
and which had been denied passage to Germany by Dutch 
officials. The French Government on the 22nd of No- 
vember, asked that these vessels be conducted back to 
Belgium. The French Government contended that under 
Article 28 of the Armistice Terms the German Govern- 
ment had no right to sequester these vessels in neutral 
harbors after the Armistice, and that the river and canal 
boats had been brought into Dutch territory contrary to 
the terms of this Article.*®) 


Since the terms of the Armistice were still unknown to 
the Dutch Government no immediate reply was sent to 
the French note. The Dutch Government was also very 

27) D. O. B., IV, 36, Note 19. 


28) Ibid., IV, 36, Note 20. 
29) Ibid., V, 5-6. 
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uncertain as to how far the terms of the Armistice were 
legally binding upon a neutral power. However, the 
Dutch Government decided to offer no objections to the 
request to conduct the vessels back to Antwerp, since it 
would establish a situation between the belligerents as 
nearly as possible like that in which they found them- 
selves at the conclusion of the Armistice. After an ex- 
change of notes with the Belgian Government with respect 
to the manner of its execution the vessels were sent to 
Antwerp.*”) 


The Dutch Government had notified Berlin of its in- 
tention to cause the return of these vessels to Antwerp.*?) 
The German Government in reply recognized its obliga- 
tion upon its evacuation of the coasts and ports of Bel- 
gium to abandon in the place where found, and intact, 
all vessels of war and commerce. But it wished to point 
out that this evacuation had already started before the 
conclusion of the Armistice, and that many of these ves- 
sels anchored in Belgian ports had quit these ports before 
November 11, and at the time of the conclusion of the 
Armistice were on their way to Holland or Germany. All 
of these vessels did not arrive in Dutch waters before 
November 11, but nevertheless they did not come under 
the terms of the Armistice as having been surrendered to 
the Allies.*?) 


The Dutch Government replied that it did not care to 
carry on an extended discussion to ascertain whether 
Article 28 of the Armistice Agreement was also applicable 
to the vessels which had quit their anchorage in Belgian 
harbors before November 11. However, it doubted 
whether Germany had the right to sequester in neutral 
territory any of these vessels which arrived in Dutch 
waters after the conclusion of the Armistice. A study of 
the text of the Armistice Terms confirmed this view, and 
the Dutch Government had therefore decided to take 
measures which would tend to reéstablish in regard to 


30) D. O. B., V, 6-7. 
31) Ibid., V, 7. 
32) Ibid., V, 7. 
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these vessels the state of affairs in which they found 
themselves at the conclusion of the Armistice.**) 

The German Government protested this action, con- 
tending that the difference in opinion in the present case 
was a matter for Germany and the Allied Powers to set- 
tle, and that the Dutch Government was wrong in taking 
the initiative in the matter. Furthermore, the Dutch 
action did not reéstablish the situation as it was at the 
time of the Armistice, but gravely prejudiced the inter- 
ests of the German Government, for which the Dutch 
Government would be held responsible in case damages 
resulted.**) 


II. History OF THE SCHELDT**) 


The control and navigation of the Scheldt has been a 
bone of contention since the middle of the 17th century 
when the independence of the United Provinces from 
Spain received recognition in the Treaty of Westphalia. 
At the signing of the first peace treaty between Spain and 
Holland, in 1609, no stipulation was made that the navi- 
gation of the Scheldt should be free, and the Dutch fleet 
which commanded the channel simply closed the Scheldt 
to navigation. Antwerp was the great rival of Amsterdam 
and the Dutch did not lose the opportunity to punish the 
rival city which had remained loyal to the king of Spain. 
At the next European peace conference the States-Gen- 
eral succeeded in securing from the powers the ratifica- 
tion of their right to close all the channels of the Scheldt 
to ships of all nations. This clause of the Treaty of 
Munster, 1648, was ratified in every subsequent European 
treaty up to 1795. 


33) TDNO. BeeN 5) te 

34) [bid., V, 8. 

35) The best account is found in Kaeckenbaeck, International 
Rivers, published as Vol. VII, Transactions, Grotius Society. There 
are several books by Belgians on the Scheldt: Nys, L’H'scaut en temps 
de guerre, 1911; Linquet, Dissertation sur L’Ouverture et la Naviga- 
tion de L’Escaut; Baron Quillaume, L’Hscaut depuis 1830. See also 
the paper by Omond, “ The Scheldt and the Wielingen”, Transactions, 
Grotius Society, VI, 80 ff. A good summary for the legal history of 
the Scheldt is found in Holland, Belgium and the Powers, by Prof. 
A. A. H. Struycken. 
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This action, though in complete accord with the inter- 
national law of the day, for it was then the recognized 
right of a state owning both banks of the mouth of a 
navigable river to close it at will, was disastrous for Ant- 
werp. When Napoleon visited it in 1803 he found it little 
more than aruin. Joseph II made an attempt to open the 
Scheldt, but failed. In 1784 he sent an ultimatum to the 
Dutch States-General demanding the opening of the 
Scheldt with complete freedom of navigation and the 
additional privilege of the right of trade and navigation 
for his subjects with the Dutch East and West Indies. The 
States-General promptly rejected the demands. Joseph 
remained obdurate and the Dutch asked France and Eng- 
land to mediate. As a result of the mediation of France 
the Treaty of Fontainebleau was signed. This Treaty 
confirmed the Treaty of Munster and the Emperor was 
compelled to give up his demands. The Emperor was 
merely awarded an indemnity of nine and a half million 
florins for the insult inflicted on his flag when the Dutch 
fired upon the squadron sent down the Scheldt from 
Antwerp. 


A change came with the French Revolution. In 1792 
the French troops occupied Antwerp. The French Con- 
vention in proclaiming the principle of the freedom of 
rivers declared, “That the stream of a river is the com- 
mon, inalienable property of ail countries which it bounds 
or traverses; that no nation can without injustice claim 
the right exclusively to occupy the channel of a river and 
to prevent the neighboring riparian States from enjoying 
the same advantages.” This principle was immediately 
applied to the Scheldt. By decree of 1792, the Scheldt 
and the Meuse were opened to navigation. In 1794, Hol- 
land fell under the influence of France and by Treaty of 
The Hague signed in May, 1795, between France and Hol- 
land, the navigation of the Rhine, the Meuse, and the 
Scheldt was declared free to the two nations. Under this 
Treaty, Holland ceded the territory on the left bank of 
the Scheldt to France. 


The 5th Article of the Treaty of Paris, 1814, provided 
52 


Transit of the Scheldt 


for the freedom of the navigation of the Rhine and in a 
secret clause provided for the freedom of the Scheldt for 
purposes of commerce, but with the stipulation that Ant- 
werp should cease to be a naval arsenal. This was in- 
serted at the demand of England, who had learned to 
fear the possibilities of Antwerp as a threat to England, 
or as Napoleon called it, “a pistol levelled at the heart of 
England.’’*®) 


The Treaty of Vienna proclaimed the principle of the 
freedom of the navigation of international rivers, but 
qualified the words “with respect to commerce.” The 
secret clause in respect to the Scheldt was confirmed, and 
it was furthermore provided in regard to this river that, 
“Everything relating to the navigation on this river speci- 
fied in Article 1, shall be definitely regulated in the man- 
ner most favorable to commerce and navigation, and the 
most analagous to the regulations established on the 
Rhine.” 


The Treaty of Vienna, however, provided for the 
Union of Holland and Belgium under the Prince of 
Orange, and, since under this arrangement the Scheldt 
would be wholly under Dutch control, no special articles 
were concluded to provide for the regulation of this river 
as was done for the Rhine, the Meuse, the Main, the 
Neckar, and the Moselle. 


In 1830, the Belgians revolted and the Dutch, as a puni- 
tive measure, at once revived the provisions of the Treaty 
of Munster of 1648 and closed the river. The matter was 
brought before the conference of the powers at London, 
which in January, 1831, ordered the immediate with- 
drawal of the blockade. The Dutch King gave way only 
under protest. This situation lasted throughout the period 
of the protracted negotiations over the final settlement 
of the separation. Holland was permitted to retain both 
banks of the Scheldt, but Belgium insisted that the pilot- 
ing, buoying, police, and repairs of the river from Ant- 
werp to the sea be placed under the joint supervision of 


36) Maeterlinck, M. A., Transactions, Grotius Society, IV, 258. 
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the two states. Holland refused to subscribe to these 
clauses on the ground that they were “derogating to the 
rights of sovereignty of any independent state.” The 
Dutch declared themselves willing to adhere to the same 
kind of a convention as that which was signed at May- 
ence in 1831 in regard to the Rhine. 


The Conference, in taking the side of Belgium, pointed 
to the fact that there already were agreements providing 
for the joint supervision of the navigation of other rivers 
and that these agreements were evidence of a modifica- 
tion of the original right of a nation to close the naviga- 
tion of its international rivers. Further, a free navigation 
could not be ensured if this supervision were to be left 
in the hands of one of the riparian states. The Confer- 
ence also pointed out that Belgium had a more vital in- 
terest in the navigation of the Scheldt than in the naviga- 
tion of the Rhine, and for this reason it would be danger- 
ous to set up a system of “assimilation” such as was set 
up for the Rhine. The transit traffic on the Rhine was so 
vital to several of Holland’s largest cities as to ensure a 
liberal policy in the execution of the agreement. 


Articles were drawn up providing for the common 
supervision of piloting, buoying, and for the repair of the 
river. The dues of pilotage would be fixed in common 
and were to be the same for the vessels of all nations. 
The Netherlands Government was permitted to levy cer- 
tain dues for the right of the navigation of the Scheldt 
and its mouth, but vessels doing a coastwise or fishing 
business would not be subject to any duty. Not only was 
the Scheldt opened to navigation but also the interme- 
diate channels between the Scheldt and the Rhine, though 
subject to moderate tolls. The tolls which the Dutch 
Government was permitted to collect were capitalized and 
paid off in a lump sum in 1863. Belgium was aided by 
contributions from twenty-one nations and free towns in 
paying off this sum. 

Important supplementary conventions were later 
added in regard to the buoying of the Scheldt. The Con- 
vention of 1866 provides that the Netherlands shall see 
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that the constructions, lighting apparatus and whatever 
depends on them, shall be kept in good repair. It shall 
neither take them away, displace them, nor divert them 
from the use for which they are intended without the 
consent of Belgium. The Convention of 1881 further pro- 
vides that, “The Dutch Government shall see that the 
beacons, high and low water marks and buoys are pre- 
served in good working order. It shall neither take them 
away nor divert them from their intended use without 
the consent of Belgium.” 


Holland later objected to these provisions in so far as 
they extended to war time. The Dutch Government de- 
manded full liberty of action “in war time, or in the 
eventuality of war.” To this demand Belgium yielded in 
1892, confirmed by statutes of 1905 and 1907, and thus 
henceforth Holland became entitled to take away the 
lights, beacons, and high and low water marks in time of 
war, and even in contemplation of war, without Belgium’s 
consent. 


The atmosphere again became tense when in 1910 the 
Dutch Ministry introduced a bill in the chamber provid- 
ing for a general fortification of the coast. A storm of 
criticism and protest broke forth from the press of Lon- 
don, Paris, and Brussels. The fortification of Flushing 
was regarded as of special significance. Belgian opinion 
saw in the undertaking “a veiled design to revive the old 
pretension to close the Scheldt.” It was generally be- 
lieved by critics in those countries that the guarantor 
powers of Belgium’s neutrality had the right of passage 
up the Scheldt to come to the aid of Belgium against an 
invading German army. Holland’s fortifications, it was 
held, would be injurious to everybody but the Germans; 
and it was even hinted that Germany was the instigator 
of the proposal, and that one of the main purposes was 
to block the Scheldt against a British fleet which might 
be sent in to the support of Antwerp. Rumors even had 
it that there was a secret treaty between Germany and 
Holland by which the former promised military support 
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for the defence of the forts.*?) This suspicion and criti- 
cism caused the Dutch Government to greatly modify its 
proposals and to delay its program for two years.**) 


With the opening of hostilities the Dutch Government 
took prompt and energetic action for the protection of its 
neutrality. War buoying on the Scheldt was instituted in 
the first few days of the war. From the exchange of 
notes between Holland and Belgium it appears that the 
latter recognized the sovereignty of the Netherlands over 
the mouth of the Scheldt. Great Britain also seems to 
have recognized the Dutch control, for early in October, 
before the fall of Antwerp, the British Government re- 
quested passage up the Scheldt to Antwerp for two Brit- 
ish hospital ships. 


But there were officials in the British Government who 
felt that the Dutch control of the Scheldt ought not to be 
respected in case the request for free passage up the 
Scheldt for the relief of Antwerp was denied. As early as 
August, 1911, on the occasion of the crisis of Agadir, 
Winston Churchill wrote a letter to Sir Edward Grey in 
which he urged the necessity of aiding Belgium in the de- 
fence of Antwerp in case of hostilities.*°) In the early 
days of the war Churchill again urged this action. In a 
memorandum to the Prime Minister, Sir Edward Grey, 
and Lord Kitchener, on September 7, 1914, Churchill em- 
phasized the importance of saving Antwerp, and that to 


37) See article by “Y” in Fortn. Review, Vol. 89, 314 ff, for a 
typical example, and den Beer Portugael, ia Neuwtralite sur L’Escaut, 
for the Dutch view. : 

38) Barnouw, Holland Under Queen Wilhelmina, pp. 63-68. The 
Dutch proposals for increased fortifications may have been influenced 
in a measure by a threat or warning from Berlin that Dutch terri- 
tory would be occupied in case of war between Germany and Great 
Britain. See Barnouw. 

39) “We should be prepared at the proper moment to put extreme 
pressure on the Dutch to keep the Scheldt open for all purposes. If 
ee Dutch close the Scheldt, we should retaliate by a blockade of the 

ine. 

_. “It is very important to us to be able to blockade the Rhine, and 
it gets more important as the war goes on. On the other hand, if the 
Germans do not use the ‘Maastricht Appendix’ in the first day of the 
war, they will not want it all all.” Winston Churchill, The World 
Crisis, pp. 62, 63. 
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save Antwerp “true uninterrupted communication with 
the sea was necessary.” He proposed that the British 
Government request “the Dutch Government to give a 
free passage up the Scheldt to Antwerp for whatever 
troops and supplies were needed.” He did not believe it 
possible to supply an army at Antwerp from Ostend and 
Ghent. He was ready to go far in the application of pres- 
sure upon Holland, for in his memorandum he dwelt at 
some length on the disadvantages to the Allies of a neu- 
trality which kept the Rhine open for Germany but closed 
the Scheldt to the Allies. Churchill’s proposal was turned 
down for two reasons. Sir Edward Grey did not feel that 
he could put this grave issue to the Dutch Government, 
and Lord Kitchener did not wish to use the British Terri- 
torial Divisions to reinforce the Belgian army.**) How- 
ever, that some such action was at one time contemplated 
in the very early days of the war may be inferred from 
the Belgian Grey Book, Document No. 49, in which the 
British Government announced on August 5, 1914, that 
the British Great Fleet would insure the free passage of 
the Scheldt for provisioning Antwerp.” 


40) Jbid., pp. 860-362. Churchill concludes: “I still think that 
strong presentations to the Dutch Government might have induced 
them to grant relief to Antwerp and the Belgian nation in their agony. 

. a neutral Holland was of far more use to Germany than a 
hostile, a conquered, or even an allied Holland. Once Holland was at- 
tacked by or allied to Germany we could close the Rhine, and if we 
were in alliance with Holland, the Texel and other Dutch islands of 
enormous strategic importance would become available for the forward 
action of the British Navy. We should, in fact, have that overseas 
route without which a British Naval offensive was impossible. I do 
not therefore, believe that if Holland had agreed to open the Scheldt 
for the succor of Antwerp, Germany would have declared war on her. 
There would have been a long argument about interpretations of neu- 
trality in which the Germans, after their behavior, would have started 
at a great disadvantage. I still think that if Holland would have said 
to Germany the English are threatening us with a blockade of the 
Rhine if we do not open the Scheldt’, Germany would have accepted 
the lesser of two evils.” 


41) A. J. I. L., 1X, Supp., 80. 
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Ill. Compatinitiry oF THE DutcH MEASURES WITH 
THE RULES OF INTERNATIONAL LAw 


Assuming that the mouth of the Scheldt is in Dutch 
territory,—that is, under the sovereignty of the Nether- 
lands,—and that Belgium is a belligerent, the Dutch regu- 
lation of the navigation of the Scheldt, was according to 
the rules of international law and was impartially ad- 
ministered.*2), The Dutch Government applied to the 
navigation of the Scheldt the same principles and regu- 
lations that it applied to the transport over Dutch terri- 
tory between Belgium and Germany. 


Unofficial attacks on the Dutch neutrality measures 
in regard to the closing of the Scheldt to anything but 
commerce were made from two angles. The first of these 
is based upon the rather ingenious theory that Belgium 
was not a belligerent since Belgium’s perpetual neutrality 
had been guaranteed. Under Article 10 of the 5th Hague 
Convention even the use of force by a neutral power to 
resist any attempt to violate its neutrality can not be re- 
garded as a hostile act. According to Article 5 of the 
same Convention, Belgium was under obligation to resist 
the violation of her territory, and according to Article 10 
this resistance did not make her a belligerent. Holland 
had thus no right to treat Belgium as a belligerent to 
whom Articles 2 and 5 of the 5th Hague Convention ap- 
plied. In fact, according to this view, these Articles of 
the 5th Hague Convention instead of justifying the Dutch 
measures, unequivocally condemned them. And any one 
of the guarantor powers coming to the aid of Belgium 
while defending its neutrality, could not be considered a 
belligerent.*®) 


42) For a contemporary view see Phillipson, Coleman, International 
tional Law and the Great War, pp. 301-307. 

43) Maeterlinck, M. A., “The Freedom of the Scheldt”, Transac- 
tions, Grotius Society, IV, 253. This view is found in many Belgian 
and British writers. See, for instance, Churchill, op. cit.; de Vis- 
scher, The Case of Belgium; “En Vendette”’, in a number of articles 
in Fortnightly Review. This argument was set forth in Belgium as 
early as 1911. Transactions, Grotius Society, IV, 272. 
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The answer to this argument is that none of the powers 
engaged in the war confined themselves merely to resist- 
ing Germany’s attempt to violate Belgian neutrality. Also 
at the very commencement of hostilities Germany de- 
clared war on Belgium and England declared war on 
Germany. However unjustifiable and reprehensible may 
have been the German attack on Belgium it can not be 
contended that a state of war did not exist. It is not 
necessary for both parties to declare war before a state 
of war exists.*4) Whether war exists or not has nothing 
to do with the nature of the controversy. International 
law recognizes war as a fact, or as an event,—and the 
really important question from the legal point of view is 
the time at which war begins and ends. ‘War begins 
when any state of the world manifests its intention to 
make war by some overt act, which may take the form 
of an act of war, a declaration of war, or an ultimatum 
with a time limit.”’*®) 


From a legal standpoint it can not be doubted that a 
state of war existed and that Holland had to shape her 
actions accordingly. It should also be remembered that 
in signing the Treaties of London, Holland merely recog- 
nized Belgian neutrality but did not guarantee it. The 
Dutch Government was therefore under no obligation to 
aid the powers in the defense of Belgian neutrality. Had 
Holland permitted the use of the Scheldt for warlike pur- 
poses, hostilities might have taken place within her terri- 
tory. Holland certainly was free to take measures to 
prevent that.*®) 


The second attack upon the Scheldt regulations is 


44) “War is the state or condition. ... It can be set up only by 
the will to do so, but that will may be unilateral, because that state of 
peace requires the concurrent wills of two Governments to live to- 
gether in it, and is replaced by the state of war as soon as one of these 
wills is withdrawn.” Westlake, International Law, II, 2. 

45) Wright, Q., “Changes in the Conception of War”, A. J. I. L., 

XVIII, 758. 
. 46) For the Dutch view on this question see the paper of Bis- 
schop, W. R., Transactions, Grotius Society, IV, 271 ff. See also the 
interesting comments following Maeterlinck’s and Bisschop’s papers 
by leading British writers and students of international law. 
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made by a group of writers who hold that the Treaties 
of 1839 never intended to give Holland the right to pre- 
vent Belgium from using the Scheldt for the purpose of 
defense any more than for commerce.*”) According to 
these writers it could never have been the intention of 
the powers which drafted the Treaties to give Holland 
sovereign rights over the mouth of the Scheldt, since such 
an arrangement would clearly be contrary to reason and 
common sense, as well as justice and equity. It could 
never have been intended to trust the sovereignty of the 
Scheldt, the key to a great port, to a state which has a 
rival port of its own, and which for 200 years had closed 
the Scheldt to the disadvantage of its rival. Nor could 
the powers have intended to give such absolute control of 
the Scheldt to Holland that it could bar the guarantor 
powers from sending aid to Belgium in case an attack 
was made upon her neutrality. These writers see also in 
the facts in the case and in the memoranda of the negotia- 
tions substantiation for their claim that the Dutch Gov- 
ernment did not again acquire an absolute sovereignty 
over the Scheldt in 1839. Just what the legal situation 
has been since 1839 these writers are not certain. Some 
thought it ought to be regarded as a co-ownership of a co- 
sovereignty, and others again, like Westlake, thought of 
it as a servitude in favor of Belgium.*®) But whatever the 
exact legal situation, these writers are of the opinion 
that the Netherlands Government was under no obliga- 
tion to prevent the powers from using the Scheldt to go 
to the aid of Belgium, and that the guarantor powers 
would not have exceeded their rights in sending a fleet 
to Antwerp. 


Has the free navigation on international rivers become 
a right under the customary rules of international law? 


47) See Maeterlinck, op. cit.; Nys, Le Droit International, 129-170; 
Boulger, Fortnightly Review, LXXXVII-LXXXIX, 317 ff; Omond, 
Transactions, Grotius Society, VI, contend that the waters of the Wie- 
lingen are Belgian territorial waters. 

48) Revue de Droit International et de Legislation Comparee, XIII. 
This is also the view of Lemonon, Journal de Droit International, 
(Clunet), 1911, p. 850. 
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On this question there is a difference of opinion. Hall,** 
Oppenheim,”) Roxburgh,*) and Lawrence) conclude 
that from the practice in regard to the free navigation of 
international rivers a right of free navigation can not be 
deduced. 

Westlake®®) and Hershey™) take the opposite view. 
The Treaty of Versailles goes a long way in the direction 
of the internationalization of rivers. Upon the commis- 
sions of control even non-riparian states are given repre- 
sentation.®*) Article 23 states that “Subject to and in ac- 
cordance with the provisions of international conventions 
existing or hereafter to be agreed upon, the members of 
the League; .... (e) will make provision to secure and 
maintain freedom of communications and of transit and 
equitable treatment for the commerce of all members of 
the League ....” This Article would seem to accept the 
present practice as having crystalized into a principle, 
and that at least between members of the League it would 
be an obligation to extend free navigation. The Barce- 
lona Convention is an attempt to put this principle into 
practice.°*®) 

But can it be said that either the customary rules of 
international law or the Treaties of 1839 give Belgium 
more than full rights over the river for all purposes of 
commercial navigation or beneficial enjoyment in time 
of peace? Since 1829 Holland has not attempted to take 
away or hamper the exercise of the economic rights given 
to Belgium under those treaties. Belgium’s grievances 
are political and strategic and not economic. The main 
question is whether Holland is obligated to grant the use 
of the Scheldt for warlike purposes.*”) 


49) International Law, pp. 141-142. 

50) International Law, I, 228-229. 

51) International Conventions and Third States. 

52) Principles of International Law, pp. 188-189. 

53) International Law, I, 157. 

54) Hssentials on International Law, p. 206. 

55) Articles 327-362. 

56) Convention and Statute on Freedom of Transit, Barcelona, 
April 20, 1921. League of Nations Treaty Series, No. 171. 

57) For a statement of Belgian grievances see de Visscher, C., The 
Stabilization of Europe, pp. 68 ff. 
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The right to the free use of international rivers, if it 
is an established right under customary international law, 
has reference only to peace time and for peace needs. 
And as the Dutch Government frequently had occasion 
to point out, the terms of the treaties grant freedom of 
transport over the Scheldt only with respect to commerce. 
The consensus of opinion among writers and students of 
international law seems to be that Holland was justified 
in closing the Scheldt to warships. Among British writers 
who hold this view are Professor Goudy,**) Lord Reay,°®? 
Dr. H. Peason Pyke,®®) and Dr. Bellot.*) Phillipson sums 
up the correctness of the Dutch position in the following 
words: 


“According to the principles we have already 
set forth, it would be a violation of neutrality to 
transport armed forces over the portion of the 
Scheldt below Antwerp... . In the large amount of 
correspondence that went on relative to the separa- 
tion of the two countries the discussion was con- 
fined to securing to Belgium only commercial ad- 
vantages. Nothing in these arrangements was said 
about co-sovereignty, nothing was said about war- 
ships; nothing was said with an intention to de- 
prive Holland of the right to take necessary meas- 
ures of self-defence even though the closing of her 
territorial waters be thereby demanded. The es- 
sential point emphasized was that there should be 
no barrier to commercial navigation; and it was 
stated expressly that Antwerp should be only a 
commercial port. Moreover, as Holland was not 
one of the guarantors of the neutrality of Belgium, 
she is not obliged to allow foreign warships to pass 
through her territorial waters for the purpose of 
protecting Belgium or any other reason. The con- 
clusion, then, to be drawn from all these considera- 
tions is that though exclusive sovereignty over the 
Scheldt cannot be claimed by Holland in respect 
of commercial navigation..... yet her sole 


58) Transactions, Grotius Society, IV, 282-284. 
59) Ibid., IV, 284-286. 

60) Tbid., IV, 287-288. 

61) Jbid, IV, 288. 
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sovereignty with regard to men of war has not been 
impaired. Accordingly, the prohibition enforced 
by the Dutch Government in reference to the war- 
ships of the present belligerents were legally justi- 
fiable.’’®?) 


62) International Law and the Great War, pp. 304-807. 
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TRANSIT OF BELLIGERENT TROOPS AND SUPPLIES 
AFTER THE ARMISTICE 


J. DreLtomatic CoRRESPONDENCE 


A. ALLIED-DUTCH CORRESPONDENCE WITH RESPECT TO THE PASSAGE 
OF GERMAN SOLDIERS Across DuTCH LIMBURG 
ROJECTING far downward between Belgium and 
Germany is a narrow strip of Dutch territory which 
comprises the province of Limburg. It has an area of 
850 square miles and a population of about 300,000 peo- 
ple. The River Meuse enters this province at the extreme 
southwest tip where for a short distance both banks of 
the river are a part of Dutch territory. For the remain- 
ing distance up to where the Meuse enters the main body 
of the Netherlands territory, the river forms the boundary 
between Dutch Limburg and Belgium. On the west bank 
of the river near the tip of this salient is situated the city 
of Maestricht, the capital of the province. 

Immediately after the armistice German troops ar- 
rived at the frontier of Dutch Limburg and demanded 
admission to Dutch territory. Before the armistice all 
belligerent soldiers coming upon Dutch territory were in- 
terned, but the Dutch Government decided that there was 
no longer any object in interning them after the signing 
of the armistice. The German soldiers coming upon 
Dutch territory were completely disarmed and _ their 
weapons sequestrated. In order to prevent the dispersion 
of the soldiers over a wide area and to prevent them from 
sojourning upon Dutch territory for a longer time than 
was necessary, entrance and passage was restricted to a 
narrow strip of territory.» 

When the Allied and Associate Governments were in- 
formed of this action by the Dutch Government, individ- 
ual protests were made by the Belgian, British, United 
States, French, and Italian Governments. The United 


EDS OB Ns os 
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States Government in its note stated that the act of per- 
mitting the return of German troops across Dutch terri- 
tory was a violation of neutrality, but that under the cir- 
cumstances it was not disposed to object. However, it 
was to be understood that this attitude of the United 
States was not to be considered as a precedent for the 
future or an admission of the rightfulness of the Nether- 
lands Government in this matter.2) The Governments of 
Great Britain and Italy merely made a formal diplomatic 
protest.*) But the Belgian Government reserved the right 
to provide against the consequences of the decision of the 
Dutch Government and to employ, should the occasion 
arrive, all the rights to which this decision might give 
rise.*) 


The French Government went into some detail as to 
the grounds of its protest. The armistice had put an end 
neither to the state of war nor to neutrality. The pas- 
sage of the German troops across Dutch territory was 
contrary to the rules of neutrality and should have been 
prohibited, for in case of failure to evacuate Belgium in 
the time stipulated these troops would under the terms 
of the armistice have been subject to capture. The failure 
to observe these principles permitted Germany to dispose 
of important forces at a time when peace had not yet 
been concluded. The French Government, like the Bel- 
gian Government, reserved the right to provide against 
the consequences of the action of the Dutch Government 
and to assert in case of eventualities, all the rights to 
which this action was open.” 


The Netherlands Government replied to all these pro- 
tests with identic notes. In its opinion the situation in 
fact and in law had been greatly modified by the armis- 
tice. The conditions accepted by Germany were of such 
a nature as to preclude the resumption of hostilities. The 
maintenance of internment of belligerent soldiers in- 


2) ID) OR TERA WATS 

3) Ibid., V, 10 and 14, respectively. 
4) Ibid., V, 8. 

5) D. O. B., V, 10. 
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terned in the Netherlands conformably to the 5th Hague 
Convention and the prisoners of war interned in the 
Netherlands by virtue of the arrangement concluded be- 
tween Great Britain and Germany, had become without 
object. The Dutch Government the more readily arrived 
at this decision because of the fact that the British Gov- 
ernment had informed it that all prisoners of war trans- 
ferred to Holland under the Hague Agreement of 1917 
and those interned under international law were all en- 
titled to repatriation.®) Moreover, it could not intern 
these German soldiers at a time when the general libera- 
tion of the interned was admitted. The Dutch Govern- 
ment might have availed itself of the right to deny the 
request of the German soldiers. This refusal would have 
been difficult to reconcile with the line of conduct fol- 
lowed in similar circumstances during the war with re- 
spect to all belligerents without distinction, but the gen- 
eral situation of the country would have justified it, in 
view of the excitement of a part of the population at this 
time, the transport and hospitalization of numerous civil 
refugees arrived from the north of France, and the pas- 
sage from Germany of thousands of liberated prisoners of 
war. If, in spite of this situation, the Dutch Government 
decided not to object to the entrance of German soldiers 
it was largely, if not solely, because this decision would 
be contrary to the best interests of the population of the 
north of Belgium, from the point of view of food supply 
and public order. Dutch authorities along the frontier had 
received reports of impending armed conflicts among the 
various German soldiers which would have been of fatal 
consequence to the inhabitants of the country.” 


The French Government in continuing the correspond- 
ence made a distinction between the different interned 
soldiers in Holland on November 12. One class of in- 
terned soldiers, termed “indirect interns,” had been en- 
trusted to Holland by virtue of a special arrangement and 
the Dutch Government was in no way accountable for 


6) Ibid., V, 9-10, Note to Dutch Government, Nov. 12, 1918. 
7) D. O. B., V, 8-9. 
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these except to the belligerents concerned. Entirely dif- 
ferent was the situation of those interned soldiers which 
Holland had interned for violation of its territory. Over 
these the Dutch Government had the duty of exercising 
a close surveillance, and for these,—“‘direct interns,”— 
Holland was equally responsible to all the belligerents, 
and the liberation of these could not be effected except 
by the consent of all the belligerents, of which France 
was one. Moreover, Article 10 of the Armistice Terms 
absolutely limited the liberation of the interned soldiers 
in Holland to the execution of those engagements con- 
cluded anterior to November 11. The British authoriza- 
tion of November 11 to liberate all interned soldiers in 
Holland applied only to those already interned and did 
not apply to those soldiers which Holland would be under 
the necessity to intern later by virtue of its neutrality, 
to which the armistice had not put an end.*) 


By the time the Dutch Government replied to this note 
the Allied and Associated Governments had requested 
and received the permission of the Dutch Government to 
send troops and supplies across Dutch territory to and 
from the occupied areas in Germany and to use the port 
of Rotterdam as a base of supplies for the army of occu- 
pation, and the Dutch Government in its note pointed out 
that the same reasons which were advanced by the Allied 
Governments to obtain this permission also justified the 
action of the Dutch Government in regard to the passage 
of the German troops across Limburg. The Dutch Gov- 
ernment accepted the distinction between “direct” and 
“indirect” internments but failed to see how this distinc- 
tion opposed the point of view it had adopted. The Brit- 
ish Government had held that both the direct and indirect 
interned soldiers were equally entitled to repatriation.®) 
The Dutch Government regarded as illogical the proposi- 


8) Ibid., V, 11, Note of December 20, 1918. 

9) D. O. B., V, 9-10, British note of Nov. 12: “Thus all prisoners 
of war transferred to these countries [Holland and Switzerland] un- 
der the Hague Agreement of 1917 and those interned in this country 
under international law by the Netherlands Government are entitled 
to repatriation.” 
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tion that it had the right to liberate the prisoners of war 
already interned, but was under the obligation to con- 
tinue to intern those who came later.” 


In support of its contention that though it did not put 
an end to the state of war the armistice did greatly modify 
the situation, the Dutch Government included in the 
above note an annex on the juridical character of the 
armistice. It was true that the convention was expressly 
designated as an armistice by its first article, and the ex- 
pression was repeatedly used in succeeding articles, but 
the terms of the convention were of such a character as 
to correspond very little to an armistice convention and 
were even contradictory to such a convention. The ob- 
ject of an armistice convention, properly speaking, is the 
suspension of hostilities with the military disposition re- 
maining reciprocal throughout the period of the armistice. 
But the object of the convention in question, to the con- 
trary, had as its first object to place Germany, during the 
suspension of hostilities, in a position such that it would 
not be able to continue the war. This intention of the 
Allied and Associated Governments was already evident 
in the note of President Wilson of October 23, in which 
he stated that the only armistice which he was authorized 
to propose would be the one that would render Germany 
incapable of resuming hostilities. This same purpose was 
also evident from the large number of the stipulations of 
the convention by which Germany abandoned in law and 
in fact its means of carrying on war while the Allied and 
Associated Powers conserved and fortified theirs. Taken 
together, all these stipulations could mean only one thing 
—that the so-called armistice convention had as its ob- 
ject the general capitulation of Germany as a belligerent 
power. The surrender of enormous supplies of war ma- 
terial, of railroad rolling stock, the surrender of the Ger- 
man fleet, the evacuation of Allied territory, the free 
entry and exit in the Baltic, the occupation of German 
territory, the liberation of prisoners of war without reci- 
procity, and the stipulation that the neutral powers were 


10) Tbid., V, 11-12, Note of April 19. 
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to be advised that the liberty of navigation conceded to 
Allied and Associated warships, would not raise questions 
of neutrality—all these conditions marked the conven- 
tion as something besides a mere armistice convention. 


As far as a neutral was concerned there was no longer 
any war in the true sense of the term, nor was there yet 
a state of peace. International law recognizes many simi- 
lar situations, as for instance the so-called “pacific block- 
ade” and the opposition by armed force of a neutral state 
against the violations of its neutrality by a belligerent.» 
Moreover, it has often happened that neutrals have con- 
sidered armistice conventions, because of their special 
tendency, practically in many respects, as treaties of 
peace. Always respecting the principles of impartiality 
and maintaining its proper sovereign rights, and abstain- 
ing as such from any part in the war, the neutral must 
shape its conduct so as to adapt itself as quickly as pos- 
sible to the very special situation, intermediary between 
peace and war, created by the convention. Naturally, in 
a matter of this kind, precise rules are lacking and dif- 
ferences of opinion easily result. The Dutch note ended 
by showing that the Dutch actions after the armistice 
were such as to facilitate the objects of the convention.’”) 


B. ALLIED-DUTCH CORRESPONDENCE IN RESPECT TO THE TRANSPORT 
Across DUTCH TERRITORY OF MEN AND SUPPLIES 


The United States Government on January 27, 1919, 
requested permission for the use of the port of Rotter- 
dam and the river Rhine as a means of supplying the 
armies of occupation.*) The Dutch Government con- 
sented to this request with the understanding that the 
transport was to take place under the flag of commerce.*) 
On February 1 the American Government requested per- 
mission to send American troops and supplies down the 


11) 5th Hague Convention, Art. 10 and 13th Hague Convention, 
Art. 26. 

12) D. O. B., V, 12-14. 

13) Ibid., V, 14. 

14) Ibid., V, 14. 
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Rhine and to tranship them at the port of Rotterdam.) 
The Dutch Government also granted this request, but 
under the following conditions: that it was to be regarded 
as a special case and not as a precedent; that the trans- 
port would take place only under the flag of commerce; 
that only officers would carry arms; and that the Dutch 
officials would be furnished with all convenient informa- 
tion in regard to the transport.) A little later the United 
States Government was granted permission for a similar 
use of the Scheldt, subject to the same conditions.*”) 


The Belgian and British Governments regarded this 
use of the Rhine and the Scheldt not so much a privilege 
as a right. In a note of December 1, 1918, the Belgian 
Government stated that it had, notwithstanding the fact 
that the armistice had not put an end to the state of war, 
transported supplies and materials from the Belgian mili- 
tary base at Calais to Antwerp by way of the Scheldt, and 
that it reserved the right to transport by the same way 
military supplies and material in general. This decision 
could meet with no objection on the part of the Dutch 
Government since the same right had been accorded to 
German troops and military supplies in the passage 
across Limburg.’®) The Dutch Government replied that 
the statement that the right of transporting war material 
had been accorded to German soldiers was inexact, and 
that Belgium’s claim for a similar right, based upon 
analogy, was not well founded. However, it had no ob- 
jection to the navigation of the Scheldt for the purposes 
mentioned in the note.) 


The Belgian Government persisted that its statement 
was exact—that its truth was established by photographs 
which had been published even in Holland showing an 
important military train had crossed Limburg with bag- 
gage, rolling kitchens, motor trucks, animals, forage, and 


15) [bid., V, 15. 

16) D. O. B., V, 15. 

17) Tbid., V, 15. 

18) Ibid., V, 16. 

19) Jbid., V, Note of Dec. 12. 
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other provisions, if not arms and munitions.2) On: De- 
cember 27 the Belgian Government informed the Dutch 
Government that it faced the necessity of sending sup- 
plies to its troops stationed in Germany by way of the 
routes traversing Limburg and by the Anvers-Gladbach 
railway and that since the Dutch Government had per- 
mitted the passage of German troops across this territory, 
it could have no objections to the proposed transit by 
Belgium.”‘) The Dutch Government acceded also to this 
last request but again made plain that it did so without 
reference to the claim made by Belgium in regard to the 
passage of German soldiers across Limburg. Until the 
Belgian Government made more specific reference to 
actual photographs, so that the Dutch Government could 
determine their authenticity, it could not accept them as 
evidence as to what had taken place. As proof that the 
German soldiers passing through Limburg had been 
completely disarmed the Dutch Government gave a list 
of the number of rifles, revolvers, machine guns, anti-air- 
craft guns, artillery, automobiles, and other military 
supplies which had been sequestered at this occurrence. 
Moreover, many of the 70,300 soldiers admitted into Lim- 
burg had previous to admission abandoned their arms 
and equipment in Belgium.??? 


France and Great Britain were accorded the same 
privilege of transporting and sending supplies across 
Dutch territory to the armies of occupation and to de- 
mobilize troops across Dutch territory subject to the same 
conditions.”) But when the British Government asked 
permission also to send men on leave to England and 
back to the area of occupation, and in particular, to move 
troops with their arms across Dutch territory, the Dutch 
Government advanced objections. It believed that the 
concessions demanded surpassed those which it could ac- 
cord without prejudice to primordial interests of the state. 


20) D. O. B., V, Note of Dec. 21. 

21) Ibid., V, Note of Dec. 27. 

22) Ibid., V, 17, Notes of January 16 and 22. 
23) Ibid., V, 18-21. 
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The Dutch Government refused to grant the concession 
of transporting soldiers across Dutch territory except 
under the conditions stipulated, but stated that the con- 
ditions would be complied with if the arms were placed 
in the hold of the vessels transporting the soldiers or 
were placed on board auxiliary vessels accompanying the 
troop transport vessels. But the Dutch Government felt 
that it could not consent to the passage of British soldiers 
returning to Germany.”*) 


The British Government continued to press the de- 
mand, arguing that the passage of these troops across 
Dutch territory was directly essential to the establish- 
ment of the general peace. It was of the highest import- 
ance in the interests of an early peace that the occupation 
of the German territory on the left bank of the Rhine 
should be effectually carried out. The extreme conges- 
tion of railways in Belgium and northern France placed 
serious hindrances in the way of executing the armistice 
agreements, and 


“It is in order that the efforts of the Associated 
Powers to bring about the speedy conclusion of a 
desirable peace for the benefit of the whole com- 
munity of nations may not be brought to naught 
that the Netherlands Government is earnestly re- 
quested to codperate towards this end by facilitat- 
ing in every way the movement of troops and sup- 
plies across Dutch territory strictly for the purpose 
agreed upon with the German Government under 
the terms of the armistice.”2*) 


On March Ist the Dutch Government sent a note to the 
British Government stating that in view of the grounds 
upon which the permission was demanded, namely, that 
this measure would help to bring about more promptly 
the return of normal relations and that to this end the 
Dutch Government ought to codperate as much as pos- 
sible while still remaining within its rights and duties, 
and taking cognizance of the statement that the measure 


24) D. O. B., V, 19, Note of February 20. 
25) Ibid., V, 20, Note of February 20. 
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in question had in view only the execution of the purposes 
agreed upon with the German Government under the 
armistice terms, and considering the affirmation of the 
British Government that the passage of these troops was 
not open to objection on the grounds of neutrality, the 
Dutch Government saw fit to defer to the British de- 
mands. However, the permission was granted subject to 
the condition that the troops reascending the Rhine would 
not exceed in number those descending. The authoriza- 
tion would have to be limited to the duration of the 
armistice, and the Dutch Government reserved the right 
to withdraw the authorization at any time.”®) 


II. THe Rue or INTERNATIONAL Law witH RESPECT 
TO THE TRANSPORT OF TROOPS AND SUPPLIES 
Across NEUTRAL TERRITORY 


The passage of belligerent troops or the transport of 
war material across neutral territory was a common oc- 
currence in the 18th century, and there were instances 
of it even in the Napoleonic wars. Bernadotte, upon the 
order of Napoleon, marched French troops through the 
Prussian territory of Anspach without asking the consent 
of Prussia. Austrian troops passed through Swiss terri- 
tory in 1815, and upon the renewal of the war in 1815 
allied troops passed through Swiss territory with the con- 
sent of the Swiss Government.”?) In 1870 Switzerland 
denied passage across her territory to groups of Alsatians 
which had enlisted for service in the French army but 
were traveling without arms or munitions. Germany in 
the same war asked Belgium for the permission to trans- 
port wounded soldiers across Belgian territory by rail- 
way. France vigorously protested on the ground that the 
concession would facilitate German military operations 
by the relief this transport across Belgium would give to 
the German railways. After consultation with Great 
Britain Belgium refused the request.**) During the World 


26) D. O. B., V, 20. 
27) Oppenheim, II, 345-347. 
28) Hall, pp. 594-596. 
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War the United States refused to grant permission to 
Canadian wounded demobilized soldiers, soldiers return- 
ing home on furlough, or those being invalided home for 
convalescence, passage across Maine.) Portugal granted 
free passage through Beira to Rhodesia in the war be- 
tween Great Britain and Transvaal, but this permission 
was based on the Anglo-Portuguese treaty of June 11, 
1891.°°) 


Modern writers on international law unanimously 
agree that a neutral can not allow a belligerent to convoy 
troops or war materials across its territory, and that it 
can not permit this even though it should grant the same 
privilege to both belligerents.*)) Even the existence of a 
state-servitude or of a treaty made previous to the war 
can not justify permission of this passage, since it is now 
generally accepted that a qualified neutrality is no longer 
admissable.??) This concensus of opinion was finally em- 
bodied in the 5th Hague Convention, Article 5, which 
states that “A neutral Power must not allow belligerents 
to move troops or convoys of either munitions of war or 
supplies across its territory.” 


III. Compatispitiry OF THE DutcH MEASURES WITH 
THE RULES OF INTERNATIONAL LAW 


That a neutral may not permit the convoy of belliger- 
ent troops or war materials across its territory in time of 
war is generally accepted and this the Dutch Government 
never denied. Can such convoy be permitted during an 
armistice? The Dutch Government seemed to assume 
that under the conditions it imposed in the case of the 
German soldiers the passage was perfectly proper. It 
had received orders from Great Britain to release the in- 
terned soldiers. What was the logic or use of interning 
German soldiers coming upon Dutch territory when all 


29) A. J. I. L., 1X, Sp. Supp., 229-230. 

30) Moore, Digest, VII, 9389-940. 

31) Halleck, pp. 517-518; Woolsey, pp. 278-279; Hall, pp. 623-624; 
Westlake, II, 238; Lawrence, p. 685; Oppenheim, II, 391. 

32) Oppenheim, II, 392. 


74 


Transit Belligerent Troops and Supplies After Armistice 


the other soldiers already interned in Holland were being 
released? After disarming these soldiers entering Dutch 
territory, the Dutch authorities merely let them go their 
way homeward like the previously interned soldiers. But 
in the case of the transport of the British troops the Dutch 
Government conceded about as much as it is physically 
possible to concede. British soldiers were allowed to go 
up the Rhine to the army of occupation and British 
soldiers coming down the Rhine were permitted to carry 
their arms. 


If the armistice convention was what it purported to 
be by its own terms—an armistice—the passage of armed 
British soldiers across Dutch territory, and in particular 
the passage to Germany was a clear violation of neutral- 
ity. But armistices are sometimes treated as practically 
an end of war, as for instance after the conclusion of the 
armistice between the United States and Spain in 1898 
many neutral powers permitted American public ships 
freely to enter their ports for the purpose of docking and 
taking in supplies.**) And as the Dutch Government in- 
sisted in its note to France, the terms of the armistice 
from a juridical tas well as from a practical point of view 
partook more of the nature of a capitulation than of an 
armistice. 


The permission of the Dutch Government to allow the 
transportation of British troops under arms across its 
territory involved a technical violation of neutrality, but 
the matter ought to be judged upon the broader ground 
of international policy. The four years of war had 
brought Europe to the point of exhaustion and it was 
highly important for all of Europe, neutral as well as 
belligerent, to restore normal conditions as soon as pos- 
sible. The Dutch Government therefore decided to work 
along as much as possible in the liquidation of the war. 
The actual situation, juridical and practical, with which 
the Dutch Government was confronted, is well summed 
up in, the British note of February 3, 1919. 


33) Moore, Digest, VII, 335. 
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“Though technically we are still at war with 
Germany and Holland remains neutral no real in- 
fraction of any neutral obligation on the part of 
Holland is in fact involved. The obligation of a 
neutral to prevent passage of armed forces of a 
belligerent across his territory is but the applica- 
tion of the principle that a neutral must not allow 
his territory to be used by one belligerent in order 
to further military operations directed against the 
other. In the present case the returning troops are 
coming home to be demobilized; their passage 
therefore, so far from promoting military opera- 
tions against Germany, is in accordance with the 
terms of the armistice to which Germany is a party. 
Germany therefore cannot and does not object to 
their arrival in German territory and it cannot af- 
fect Germany in any way whether or not such 
troops, on their way to occupied provinces where 
their position is stipulated for, pass through neutral 
territory. Germany is in no way disadvantaged 
by Holland permitting the passage. 


“On the other hand, Holland is herself inter- 
ested in easing general transportation facilities 
which must be successfully overcome as a whole 
in order that the provisioning of Western Europe 
with food and necessary supplies is to be assured. 
A general breakdown of essential lines of com- 
munications is as little to the Dutch as to the Allied 
interests.”**) 


34) D. O. B., V, 19. 
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I. REGULATIONS AND MEASURES OF CONTROL 


HE NEUTRALITY PROCLAMATION contained no 
regulations with respect to the control of aircraft. 
By royal decree of August 3, 1914, all airships not belong- 
ing to the Netherlands’ land or sea forces, were prohibited 
from crossing the Dutch frontier.) The reason for the 
general prohibition was stated in the decree to be the 
necessity of preventing foreign armies from acquiring in- 
formation about the military preparations of the Dutch 
Government. The decree was thus apparently issued in 
the first instance as a protective measure, though it was 
afterwards regarded as a neutrality measure as well.?) 


At the time the prohibition was issued the Dutch Gov- 
ernment sent a warning to the belligerent governments 
that it would oppose by force any violation of the prohi- 
bition, and that it would not be responsible for whatever 
consequences might follow. In several instances violators 
of the prohibition were forced to land by fire from Dutch 
anti-aircraft guns. All aircraft and their crews landing 
in Dutch territory were interned. Every known violation 
was immediately followed by a protest from the Dutch 
Government. Where damages were suffered as a result 
of the violation, indemnities were demanded and ob- 
tained.®) 


All belligerent aircraft and their crews landing on 
Dutch territory, even when they had come above Dutch 
territory by mistake or by force majeure were interned. 
When in July, 1915, a German aviator on a practice flight 
had come above Dutch territory through faulty orienta- 


1) See Appendix VI. Carsten, op. cit., pp. 164-165. The indefinite 
term “land frontier” (lands grenzen) is used in the decree and was 
construed to include territorial waters. 

2) D. O. B., I, 26; Recueil, pp. 1384-135. 

3) Ibid., I, 26. 
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tion and had been compelled to land, the German Govern- 
ment protested the subsequent internment on the ground 
that no military operation was here involved. The Ger- 
man Government sought to establish an analogy between 
this case and that of the belligerent soldier who crosses 
the neutral frontier by mistake and without any military 
end. Release of the flier and his plane was demanded. 
The Dutch Government refused to make any exception in 
its rules of belligerent aircraft internment, rejecting the 
analogy of the airship with the soldier on the ground that 
the two cases differed essentially. The circumstances 
under which the soldier crosses the neutral frontier al- 
low the authorities guarding the frontier to determine 
if his presence upon Dutch territory is or is not due to a 
mistake and without relation to military operations, while 
the circumstances which caused the aviator to land on 
Dutch territory or to fly over it escaped the control of the 
Dutch authorities, and moreover, there are reasons for a 
special and strict treatment of aircraft. They enjoy great 
liberty of action, unusual facilities for making observa- 
tions, and practically complete freedom from control.) 


A serious consequence of the Dutch regulations was 
that aircraft not belonging to the land or sea forces of 
the Netherlands were exposed to immediate fire upon 
crossing the Dutch frontier, without any warning from 
the Dutch military authorities that they were above Dutch 
territory, and without being given opportunity to depart. 
This regulation led to a grave disaster in the case of the 
German dirigible L-19 which, as a result of the damage 
sustained by it from fire of the Dutch coast guard, fell 
into the North Sea, with the loss of its entire crew.®) The 
German Government contended that in firing upon the 
L-19 without warning the Dutch military authorities had 
conducted themselves in a manner contrary to the prin- 
ciples of international law and the laws of humanity. It 
ought to be presumed that every German airship found 
above Dutch territory was there because of circumstances 


4) D. O. B., Ill, 25. Recueil, pp. 139-140. 
5) February 1, 1916. 
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beyond its control, since the German Government had re- 
peatedly assured the Dutch Government that it had given 
its aviators strict orders not to fly above Dutch territory. 


The Dutch Government replied that it had frequently 
protested the violation of Dutch territory by German air- 
craft, but that notwithstanding, violations were constant- 
ly increasing. The only effective way for German avi- 
ators to avoid coming over Dutch territory would be al- 
ways to remain sufficiently distant from the Dutch 
maritime and iterritorial frontiers so as to avoid the pos- 
sibility of being carried over Dutch territory even by 
mistake, damages, or atmospheric conditions. A neutral 
power is not obliged to determine by what cause the 
belligerent aircraft find themselves above its territory. 
In the interest of the defense of the state, not less than 
in the interest of the maintenance of a strict neutrality, 
a neutral power is within its right in opposing by force 
all crossing of its frontiers by belligerent aircraft unless 
they indicate by a signal, a white flag or other distinctive 
sign, their intention to land. The L-19 had been repeated- 
ly warned that it was above Dutch territory and it had 
given no signal of distress. The Dutch authorities had 
every reason to oppose the violation of Dutch sovereignty 
by force, for the L-19 had been for hours above the north- 
ern frontier without indicating any intention of landing.°®) 


The German Government refused to accept both the 
Netherland Government’s statement of the facts and the 
correctness of its regulations under international law. 
The German Government insisted that the circumstances 
clearly indicated that the L-19 was in distress. An inter- 
national distress signal was lacking, and moreover air- 
ships can not immediately,land under all circumstances. 
As regards the regulations themselves, the German Gov- 
ernment could not in any way admit that flying over 
neutral territory violated either the sovereignty or the 
neutrality of the state concerned. There was not a single 
generally recognized principle in international law in re- 


6) D, O. B., III, 25-26. Recueil, pp. 140-144. 
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gard to the regulations a neutral must impose on bel- 
ligerent aircraft. The German Government had not pro- 
tested the Dutch prohibition at the time of its announce- 
ment, not because it accepted the principles underlying 
the prohibition, but because it wanted to avoid anything 
that might disturb neighborly relations. The war consti- 
tuted a hindrance to bringing this matter to clarity upon 
an international basis, and for this reason the German 
Government wished to hold its definitive opinion in 
abeyance.’) 


_ The Dutch Government then proposed that a distress 
signal be agreed upon for the use of German aviators 
when they wished to alight upon Dutch territory. The 
German Government agreed with the view of the Dutch 
Government that the flier ought to indicate his distress 
by a convenient signal, indicating that he would land 
upon Dutch territory. The German Government would 
not, during the existing war, protest the internment of 
aircraft and their crews landing upon Dutch territory. 
Distress signals were agreed upon in December, 1916,°) 
and these same signals were later accepted by France and 
Belgium. Great Britain because of technical objections 
accepted them only for their marine planes.°) 


There were many violations of the Dutch aerial pro- 
hibition by belligerent aircraft.” When protests were 
lodged with the government to which the offending air- 
craft belonged expressions of regret were invariably ob- 
tained. In every case it was alleged that no violation of 
Dutch sovereignty had been intended and that the un- 
fortunate occurrence was to be ascribed to bad weather 
or atmospheric conditions, damages, or faulty orienta- 
tion. The Dutch Government refused to accept these ex- 
planations in all cases, contending that the frequency of 
the violations could not be accounted for on _ these 


7) D. O. B., Ill, 25-27. 

8) D. O. B., Ill, 26-27. 

9) Ibid., IV., 51. 

10) Jbid., I, 26-28 and III, 23-25. 
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grounds, and that the circumstances in many cases clear- 
ly disproved the explanations given.) Where the Dutch 
Government did accept the explanation that no violation 
was intended, it frequently protested the conduct of the 
aviators after they had become aware of being above 
Dutch territory. The Dutch Government took the posi- 
tion that when a belligerent aircraft did cross the Dutch 
frontier by error it should return to the place where it 
crossed the frontier along the same route by which it had 
come, even though that might not be the quickest and 
shortest way to the Dutch border. The guiding principle 
should be the violation of as little territory as possible.?”) 


The violation of the Dutch aerial prohibition did not 
stop with a mere crossing of the frontier by the belligerent 
aircraft. Several bombs were dropped on Dutch towns, 
causing much material damage and even loss of life. 
Much damage was thus caused one night in the little town 
of Zierikzee. Both the British and German Governments 
made denials of guilt, but the fragments of bombs found 
in the debris indicated British origin. The Admiralty in 
London then admitted the mistake and agreed to pay 
damages to the victims.) British aircraft also dropped 
bombs on the towns of Goes, Axel, and Sas van Gent. The 
British Government paid damages totaling nearly 30,000 
florins to the victims of these attacks.) 


The Dutch Government’s resort to force to compel 
respect for its neutrality and sovereignty was evidently 
without much success. Violations were repeated and fre- 
quent. So long as the aircraft did not come within the 
range of the Dutch anti-aircraft guns or were forced to 
land on Dutch territory because of force majeure or 
mistakes, they escaped all control of the Dutch author- 


11) [bid., I, 26-27. 

12) D. O. B., 1, 27; Recueil, pp. 135-139. 

13) Barnouw, op. cit., p. 116. D. O. B., 1921-1922, p. 22. Garner, 
op. cit., I, 477, wrongfully ascribes these attacks fo German craft. 

14) D. O. B., 1921-1922, p. 22. 
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ities.°) Diplomatic protests brought no marked diminu- 
tion in the number of violations. 


II. Hisrory oF AERIAL REGULATIONS 


The use of aircraft for the purpose of combat and the 
dropping of bombs on towns and military works was a 
development of the World War. Balloons had been used 
for over a century for the purposes of observation, sig- 
naling, and the sending of despatches. During the Turco- 
Italian and Balkan wars airplanes began to be used for 
similar purposes, but it was not until the World War that 
both dirigibles and airplanes were used for purposes of 
attack.) As a result the World War opened with very 
few positive international rules of aerial regulation 
whether in peace or in war. Nor were there any prece- 
dents for guidance. 


Other neutral powers laid down aerial regulations 
similar to those of the Netherlands. Switzerland and 
Denmark forbade belligerent aircraft to fly over their 
territories and ordered their military authorities to fire 
upon all aircraft violating the order. Norway, Spain, and 
Italy also formally prohibited the passage of belligerent 
aircraft, non-military as well as military, over its terri- 
tory. A formal prohibition against passage over its terri- 
tory of foreign aircraft without its permission was not 
issued by the Swedish Government until July, 1916.19 
President Wilson by proclamation of November 13, 1914, 


15) Garner, op. cit., I, 475, states that in October, 1915, the Dutch 
authorities adopted the expedient of permitting the despatch of warn- 
ing telegrams to England announcing the approach of German Zeppe- 
lins which were guilty of passing over Dutch territory, and the ex- 
pedient is said to have been fairly successful in deterring German 
aviators subsequently flying over Holland in the course of their raids 
upon England. Garner probably has reference to the Dutch regula- 
tion whereby the transmission of news concerning the movements of 
belligerent forces, observed from the territory of Holland was forbid- 
den, but in regard to the violation of Dutch territory the immediate 
publication of the news by telegraph was entirely free. Recueil, p. 168. 

16) Garner, International Law_and the World War, 1, 458-459. 

17) [bid., I, 476-478. Garner, A. J. J. L., XVIII, 76-80. Fenwick, 
International Law, pp. 286-287, 571-572. 
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denied the use of the air spaces over the Panama Canal 
Zone to all belligerent aircraft, private as well as public.’® 


All the neutral powers, with the exception of Norway, 
refused to grant belligerent aircraft the privilege of tem- 
porary sojourn in their territory for any purpose what- 
soever. All belligerent airships and their crews landing 
on their territory, no matter for what reason, were in- 
terned. This regulation is in direct contrast with the 
treatment generally accorded belligerent warships, which 
may sojourn in neutral ports twenty-four hours and even 
longer if repairs are necessary to render them seaworthy. 
Norway was apparently the only neutral government 
which did not intern airships and the crews of airships 
forced to land on its soil.’ 


Ill. CompatipiLiry oF THE DuTcH AERIAL REGULATIONS 
WITH THE RULES OF INTERNATIONAL LAW 


Very little customary and no conventional rules gov- 
erning the rights and duties of a neutral over belligerent 
airships above its national domain were in existence at 
the outbreak of the World War. Much had been written 
on the control of aerial navigation and warfare, but it 
took the experience of the World War to put to test the 
various theories held by the different writers. There was 
a considerable school of writers who maintained that the 
air space, like the open sea, is, because of its very nature, 
free, and that subjacent states have no control over it. 
One of these writers, Fauchille, in his proposed code 
would even allow hostilities in the air space over neutral 
territories, subject to certain conditions.*» The analogy 
of the air space with the open seas is an unsound one and 
was rejected in practice during the World War and in the 
conventions formulated since. Neutrality is not only in- 
volved, but also the safety of the inhabitants beneath. 
The question of national defense is also involved. The 


18) Am. White Book, European War, II, 18; A. J. I. L., TX, Sp. 
Supp. 205. 

19) Fenwick, op. cit., p. 52. Garner, A. J. I. L., XVIII, 79. 

20) Garner, Recent Developments of International Law, p. 177. 
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neutral should be free to take measures to prevent mem- 
bers of the belligerent forces from making observations 
above its territory in regard to the state of its military 
preparations.”») 

Fortunately, there is now in existence a proposed in- 
ternational convention by which the compatibility of the 
Dutch aerial regulations with the rules of international 
law can be objectively tested. A resolution adopted by 
the Washington Conference, February, 1922, provided for 
the appointment of a commission of jurists to formulate 
rules governing the use of aircraft and radio in war. The 
commission, composed of representatives of Great 
Britain, France, Italy, Japan, the United States, and the 
Netherlands, completed its work in February, 1923. 


The rules proposed by the commission give a rather 
complete outline of the rights and duties of a neutral with 
respect to the air space over its territory.) Article 12 
gives the neutral the right to forbid the entrance within 
its jurisdiction of all aircraft, while Article 42 imposes the 
duty to exclude entry within its jurisdiction of belligerent 
military aircraft, to compel them to alight if they have 
entered such jurisdiction, and to intern any belligerent 
aircraft which is within its jurisdiction no matter for 


21) The two main schools of thought, with their subdivisions, were 
as follows: 

A. Those who maintain that the air space is by its nature free 

1) Air freedom without restriction. 

2) Air freedom restricted by some special rights (not limited 
as regards height), of the subjacent state. 

3) Air freedom restricted by a territorial zone. 

B. Those who maintain the theory of the sovereignty of the sub- 

jacent state in the air above its territory. 

1) Full sovereignty without any restrictions. 

2) Full sovereignty restricted by the right of innocent passage 
for aerial navigation. 

8) Full sovereignty up to a limited height only. 

See “Report of Committee on Aviation”, International Law Asso- 
ciation, Proceedings, 28th Conference, Madrid, 1913, pp. 529-530. For 
an excellent review of the extensive literature on the subject see Gar- 
ner, Recent Developments of International Law, Lecture V. See-also 
Hyde, International Law, I, 324-334. 

22) For the text of the proposed rules see Moore, International 
Law and Some Current Illusions, pp. 182-288. For comments on the 
proposed rules see Garner, A. J. J. L., XVIII, 56 ff. 
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what reason it may have alighted, together with its crew 
and passengers. Article 39 imposes upon the belligerent 
non-military aircraft, if permitted to enter within neutral 
jurisdiction, the obligation to abstain from such acts 
which it is the neutral’s duty to prevent. Belligerent mili- 
tary aircraft under Article 40 are forbidden to enter the 
jurisdiction of a neutral state, but Article 41 provides that 
aircraft on board vessels of war, including aircraft car- 
riers, shall be regarded as part of such vessels, and come 
therefore under the rules governing the treatment of 
belligerent warships in neutral ports. 


Article 43 provides for the internment of the person- 
nel of a disabled belligerent aircraft rescued outside 
neutral waters and brought into the jurisdiction of a neu- 
tral state by a neutral military aircraft. Other articles 
provide that the neutral must not supply a belligerent, 
directly or indirectly, aircraft, parts of aircraft, or mate- 
rial, supplies or munitions required for aircraft,”) but a 
neutral is not under obligation to prevent the export or 
transit on behalf of a belligerent, of aircraft, parts of 
aircraft, or material, supplies or munitions for aircraft.) 
However, a neutral must prevent the use of its territory 
as a base of operations by a belligerent. It is bound to 
prevent the departure from its jurisdiction of hostile ex- 
peditions.”) A neutral must also prevent within its juris- 
diction aerial observations of the movements, operations 
or defences of one belligerent, with the intention of in- 
forming the other belligerent.**) The use of force or other 
means at its disposal by a neutral in the exercise of its 
rights or duties under these rules can not be regarded as 
a hostile act.” 


It will be noticed that the Dutch aerial regulations in 
no way conflict with the rules of the code proposed by 
the commission of jurists; in fact, the code embodies the 


23) Article 44. 
24) Article 45. 
25) Article 46. 
26) Article 47. 
27) Article 48. 
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general practice of neutrals in the World War. The 
acquiescence of the belligerents in this practice estab- 
lished a customary rule. It may be expected that most 
neutrals will, like Switzerland, Holiand, and Denmark, 
avail themselves of the right to forbid the entrance of all 
belligerent aircraft, military and non-military alike, and 
thus avoid most of the possibilities of controversy in re- 
gard to the duties of a neutral provided for under Articles 
44-47 of the proposed code. 
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CHAPTER VII 
ADMISSION OF BELLIGERENT WARSHIPS 


I. PROVISIONS OF THE NEUTRALITY 
PROCLAMATION 


NE of the most unusual features of the Dutch neu- 
trality regulations was the treatment under its 
provisions of belligerent warships, armed merchant ves- 
sels, and vessels acquired as a result of an act of war. 
On July 30, 1914, the Dutch Government by royal decree 
prohibited all warships, regardless of nationality, from 
entering Dutch territorial waters.) More detailed pro- 
visions with respect to this general prohibition were 
placed in the Proclamation of Neutrality which was 
issued six days later. Article 4 of the Proclamation pro- 
vided that no warships or vessels assimilated thereto be- 
longing to belligerents would be allowed to enter the 
jurisdiction of the state. In the next article three excep- 
tions were made to this general prohibition, A tem- 
porary sojourn was allowed these vessels in case they 
were forced to enter ports or roadsteads of the state on 
account of damages or the state of the sea. So also the 
belligerent warships and assimilated vessels were per- 
mitted to anchor in a port or roadstead of the colonies or 
overseas possessions exclusively with the object of com- 
pleting their provisions of foodstuffs or fuel, but under 
no circumstances could their stay exceed twenty-four 
hours. A different rule was laid down for the home terri- 
tory and the overseas possessions. The third exemption 
from the general prohibition applied to vessels employed 
exclusively on a religious, scientific, or humanitarian 
mission.2) Belligerent warships violating these regula- 
tions would be interned for the duration of the war.*) 


1) Staatsblad, No. 332. 

2) The customary restrictions as laid down in the 13th Hague 
Convention were imposed in the event that warships entered the ter- 
ritorial waters under the exceptions of Article 5. 

3) Article 3. 
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Out of these regulations many controversies arose. 
Germany protested the regulations for the treatment of 
warships, particularly submarines, while Great Britain 
protested the action of the Netherlands Government in 
assimilating armed merchantmen to warships. In March 
and April, 1917, a few notes were exchanged between the 
United States and the Netherlands with respect to the 
application of the rule to neutral armed merchantmen. 


II. CORRESPONDENCE WITH RESPECT TO THE 
Non-ADMISSION OF WARSHIPS?) 


The first German protest of this regulation was oc- 
casioned by the internment in November, 1915, of the 
German submarine ‘“‘UC-8,” which had been stranded on 
the Noordergronden within the Dutch territorial waters.°) 
The German Government contended first of all that the 
entrance of this submarine into the Dutch waters was due 
to a defective electric compass, and that therefore this 
case fell under the exceptions of Article 5. The second 
and main contention was that this entrance into Dutch 
waters was prohibited neither under international law 
nor under the rules of the Dutch Proclamation of Neu- 
trality. The German Government invoked the 10th Arti- 
cle of the 13th Hague Convention which states that the 
“neutrality of a power is not affected by the mere passage 
through its territorial waters of warships or prizes be- 
longing to belligerents.” And the German Government 
was of the opinion that the Dutch proclamation nowhere 
contained a prohibition of passage through territorial 
waters since Article 2 could refer only to passage 
through interior Dutch waters. As a consequence, on 
the basis of paragraph 1, Article 5, the submarine 
should be given permission freely to leave the territorial 
waters of the Netherlands. Should the Dutch Govern- 


4) Found in the Dutch White Book, “Diplomatieke Bescheiden be- 
treffende de toelating van oorlogsschepen en bewapende Handelsvaar- 
tuigen der oorlogvoerenden binnen het Nederlandsche Rechtsgebied”; 
Recueil de diverses communications; and D. O. B., passim. 

5) D. O. B., Il, 18 and Recueil, pp. 148-149. 
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ment interpret Article 2 to prohibit also the passage 
through territorial waters, the German Government 
would be forced to reject this interpretation since under 
international law belligerents have the right of passage 
through the territorial waters of neutrals and this right 
could not be taken away from them by a unilateral 
declaration such as the Neutrality Proclamation.®°) 


To these contentions, Mr. Loudon replied that the in- 
ternment of the “UC-8” was based on the provisions of 
Articles 4, 17, 3, and 2 of the Dutch Proclamation and 
that Article 3, upon which the German contention was 
based, did not diminish the prohibition found in Article 
4, but on the contrary was an amplification in that it ex- 
pressly excluded passage through Dutch interior waters. 
The prohibition found in Article 4 was in no way contrary 
to international law. Article 10 of the 13th Hague Con- 
vention merely states that the neutrality of a power is not 
affected by the mere passage through its territorial 
waters of warships. Nowhere is the neutral prohibited 
from denying the right to belligerent warships of passage 
through its territorial waters. The neutral is free to make 
such restrictions as it sees fit. Mr. Loudon admitted that 
the prohibition contained in Article 4 might be contrary 
to the rules of international law if applied to ordinary 
navigation, but the territorial waters of the Netherlands 
at no point of their entire expanse constitute a passage 
for ordinary navigation. Furthermore the “UC-8” did not 
fall under any of the exceptions in Article 5 of the 
Proclamation, under which the entrance of warships into 
the territorial waters would be permissable. A defective 
compass would not justify such entrance. The com- 
mander should have taken a more vigorous precaution 
against such an eventuality. The commander had, ac- 
cording to his own declaration, already doubted the cor- 
rect functioning of the compass while in the open seas. 
Under these circumstances he should have taken the pre- 
caution to navigate by sounding in order to keep outside 
of the Dutch territorial waters. And finally Mr. Loudon 


6) D. O. B., II, 19, 20. Recueil, pp. 150, 153, 154. 
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rejected the German interpretation of the word toege- 
laten, used in the Dutch text, to mean “sojourn” as con- 
trary to its plain meaning.”) ‘ 

In the case of the German submarine “UB-30,” which 
was stranded in Dutch waters in February, 1917, a peace- 
ful settlement was reached only after a Commission of 
Inquiry had been instituted to determine the actual con- 
ditions under which the vessel had entered Dutch juris- 
diction. The Dutch Government was convinced from the 
findings of its own investigation that the “UB-30” could 
have avoided entering Dutch waters if it had taken rea- 
sonable precautions. The entrance was due to the fact 
that the German commander had mistaken the identifi- 
cation of various beacon lights along the Dutch shore and 
because he had failed to consult the Dutch light-list. Since 
the circumstances of the entrance into Dutch waters did 
not fall under the last exception under Article 5 of the 
Proclamation the submarine and its crew were interned. 


The German commander protested the internment on 
the ground that the “UB-30” had entered the Dutch terri- 
torial waters without knowledge or blame on the part of 
the commander. The report of the commander to his 
government stated that the entrance had been in part due 
to a defective compass and that the Dutch officials had 
refused to make an investigation of this matter after he 
had requested them to do so. A second investigation by 
the Dutch Government revealed no new details. The 
German commander was interviewed by several Dutch 
naval officials in the presence of the naval attaché of the 
German Legation. But it did not appear that the com- 
mander had requested the Dutch officials to personally 
convince themselves of the defect in the compass. Upon 
the outcome of this investigation the Dutch Government 
notified the German Government that the “UB-30” must 
remain interned.®) 

On the night of March 12, another German submarine, 
the “UB-6,” was found stranded in Dutch territorial 


7) D. O. B., II, 19-28. Recueil, pp. 150-158. 
8) Dutch White Book, p. 8. 
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waters and likewise was interned by the Dutch naval 
authorities. The circumstance under which the “UB-6” 
entered Dutch territorial waters was much the same as 
that of the “UB-30”°) and the German Government pro- 
tested its internment on the same ground as that of the 
internment of the first submarine. 


Since further exchanges of notes brought the two Gov- 
ernments no nearer to an agreement as to the facts of the 
case and the consequent validity of the internment, it was 
decided to submit the matter to an International Commis- 
sion of Inquiry.) The Commission was charged with the 
sole duty of settling the factual dispute, that is, of de- 
termining whether the entrance of the two submarines 
into Dutch territorial waters was or was not due to neg- 
lect of the commanders to take the necessary precaution- 
ary measures to prevent entrance into the Dutch terri- 
torial jurisdiction. The Commission, which convened at 
The Hague on July 12, 1917, was composed of the follow- 
ing: Captain Block of Denmark, Chairman; Captain H. J. 
Surie of the Netherlands; Captain Vansdow of Germany; 
Lieutenant Lisbeck of Sweden. The Dutch Government 
appointed as its representative before the Commission 
Vice-Admiral W. C. J. Smit, and the German Government 
appointed as its representative Dr. Scheurer of the Ad- 
miralty Staff. 


The Commission which reported its findings on the 
20th of July, decided that the entrance of the “UB-6” was 
due to neglect on the part of the commander to take 
necessary precautions, but that the entrance of the 
“UB-30” was not due to neglect.’?) In conformity with 


9) Ibid., p. 7. 

10) Van Eyzinga in the Annuaire Grotius, 1917, p. 139, calls the 
commission a Commission of Arbitration and not of Inquiry, upon the 
ground that both powers agreed to accept the findings of the Commis- 
une but it is to be noted that the Commission was a mere fact-finding 

ody. 

1) DOB. UV ,.64: 

12) [bid., 1V, 64-67. 
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this decision the Dutch Government released the 
“UB-30.’19) 


In addition to the submarines mentioned above, the 
Dutch Government interned the German patrol boat, 
Nurnberg, which was found anchored only a_ short 
distance from the Dutch coast in August, 1918. When dis- 
covered by Dutch torpedo boats the Nurnberg attempted 
to escape, but it was brought into a Dutch harbor, and 
after an investigation by Dutch naval authorities, was 
duly interned. The German Minister sent a note to the 
Dutch Minister of Foreign Affairs inquiring the cause of 
the delay in the liberation of the Nurnberg, erroneously 
referred to in the note as the Nymwegen. The note con- 
tained the assertion that the vessel’s presence was due to 
a defective compass and a heavy fog. The Dutch Gov- 
ernment in proof of denial of these assertions, enclosed 
the proces verbal of the investigation made into the case 
by its naval commission and a copy of the report of the 
commander of the Dutch torpedo boat which had brought 
the Nurnberg into port. These documents clearly proved 
that the entrance of the German patrol boat was due 
neither to the state of the weather nor on account of 
damages suffered at sea. The German Government did 
not reply to this note.**) 


B. ALLIED-DUTCH CORRESPONDENCE 


The increasing use and effectiveness of the submarine 
as an agent of warfare brought from the Allied Govern- 
ments a general demand addressed to the neutral govern- 
ments for “efficacious measures tending to prevent bel- 
ligerent submarines, regardless of their use, to avail them- 
selves of neutral waters, roadsteads, and harbors.” The 
reasons advanced to justify this demand were that no 
surveillance or supervision could be kept over submarines 


13) [bid., IV, 64. One German submarine which had entered the 
Dutch territorial waters in January, 1917, while lost in a heavy fog, 
was detained for a while by the Dutch authorities but later released 
as coming under the first exemption of Article 5. See Dutch White 
Book, p. 1. 

14) D. O. B., V, 238-25. 


92 


Admission of Belligerent Warships 


due to their facility to navigate and sojourn in the seas 
while submerged, and that it was practically impossible 
to identify them and determine whether they were neu- 
tral or belligerent, combatant or non-combatant. Fur- 
thermore, it was held that the usual facilities granted to 
warships in neutral ports would give the submarines such 
advantages as to make those ports “a veritable basis of 
naval operations.”») 


In its reply the Dutch Government pointed out that 
positive international law, notably the 13th Hague Con- 
vention, did not contain a single regulation relative to the 
application of special rules for combatant belligerent sub- 
marines, even though most navies in 1907 possessed boats 
of this type. Neutrals have, therefore, the same rights 
and duties with respect to belligerent submarines that 
they have with respect to other belligerent warships. The 
Dutch Government could not apply to belligerent sub- 
marines any other regulations than were laid down by the 
Dutch Proclamation of Neutrality for belligerent war- 
ships in general. The Dutch note further pointed out that 
in accordance with this Proclamation, except under cer- 
tain circumstances, belligerent warships were prohibited 
from entering the Dutch territorial waters, and that all 
such warships entering the Dutch waters contrary to 
these rules were interned.’® 


In January, 1916, a British submarine, the “H-6,” 
stranded in Dutch territorial waters, due to a mistake in 
the computation of her position, and was likewise in- 
terned. Part of the crew was picked up by a motor boat 
sent out by three British submarine chasers cruising out- 
side of the Dutch territorial waters. The Dutch Govern- 
ment protested this action which was held to be entirely 
unnecessary to save the crew since the Dutch life guard 
boat was already on the spot. The Dutch note stated that it 
was only because the Dutch life guard boat had no mili- 


15) Identic memoranda received from the embassies of France, 
Great Britain, Italy, Portugal, and Russia, August 31, 1916. 
16) D. O. B., III, 27-28. Note sent October 14, 1916. 
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tary authorities on board that these members of the crew 
were allowed to leave the Dutch jurisdiction.’”) 


A controversy arose in the early part of 1917 over the 
entrance into Dutch territorial waters of the German tor- 
pedo boat, “U-69,” suffering from heavy damages sus- 
tained in a fight with British warships. Several wounded 
were handed over within Dutch territorial waters to a 
fisherman of IJmuiden in order that they might the 
sooner obtain medical aid. While the Dutch Government 
was still making an investigation of the case in order to 
determine whether or not the “U-69” should be allowed to 
leave the Dutch jurisdiction after repair of her damages, 
a note was received from the British Minister in which 
the British Government stated that in its opinion the 
Dutch Government was under obligations to intern the 
enemy torpedo boat, since international law prohibited 
repairs in neutral harbors of belligerent warships when 
the damages were the result of a naval battle. The Brit- 
ish Government also held that the rules of neutrality 
placed upon the Dutch the obligation to intern the 
wounded brought to shore by the Dutch fisherman, since 
the Dutch fishing boat had clearly been used by the 
“U-69” as a tender in order to rid herself of her 
wounded.'®) 


In a later memorandum the British Government 
named several cases in which belligerent warships, which 
had entered neutral harbors after having sustained 
damages in a naval battle, were not allowed to depart 
after the damages had been repaired. The cases cited 
were those of the Juncal in the harbor of Baltimore in 
1828, the Russian warships Aurora, Oleg, and Zemchug in 
the harbor of Tsing-Tau during the Russo-Japanese war. 
The memorandum made reference to the proposal made 
by Great Britain at the Second Hague Peace Conference 
to declare repairs of naval battle damages in neutral har- 
bors to be inadmissable. The British delegation had -ac- 
cepted the wording of Article 17 of the 13th Hague Con- 


17) Jbid., V, 24. Recueil, pp. 162-163. 
18) Dutch White Book, p. 1. 
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vention only upon the understanding that the meaning 
would be the same as that of their proposition, namely, 
that repair of damages which were clearly due to a bat- 
tle would not be permitted in neutral harbors. In a note 
a few days later the British Minister stated that the geo- 
graphical position of IJmuiden, where the “U-69” was 
anchored, was an added reason for interning this vessel 
because of the great danger allied merchantmen run 
from the eventual departure of the German torpedo 
boat.?®) 


The Dutch Government decided to give the “U-69” a 
definite period within which to repair its damages in so 
far as such repairs were necessary to restore the vessel to 
seaworthiness without increasing its fighting strength. 
Within this period the “U-69” and its crew would be al- 
lowed to depart. In a note to the British Government on 
February 6th, the Dutch Government answered the ob- 
jections raised by the British notes. It maintained that 
its decision was in strict conformity with Article 17 of the 
13th Hague Convention,””) and that in spite of the cases 
cited by the British in which certain neutrals had not al- 
lowed belligerent warships to make repairs due to a con- 
test with the enemy, international law allows damages to 
be repaired in neutral ports without distinction as to 
cause. In support of this the Dutch note cited a number 
of authorities. The note further called attention to the 
fact that the British delegates sought to introduce this 
distinction in Article 17 at the Second Hague Conference, 
but that this proposition had been rejected by the dele- 
gates of the other countries and that Great Britain had 
signed Article 17 without reservations. The Dutch note 
further pointed out that Brazil, though a proponent of the 
British proposition at the Second Hague Conference, had, 
nevertheless, in the present war allowed a British cruiser 


19) Dutch White Book, pp.1-2. 

20) Article 17, 13th Hague Convention: “In neutral ports and 
roadsteads belligerent warships may only carry out such repairs as 
are absolutely necessary to render them seaworthy, and may not add 
to their fighting force. The local authorities of the neutral power 
shall decide what repairs are necessary.” 
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at Rio de Janeiro to repair damages received in combat 
with the enemy. In regard to the wounded taken off the 
“U-69” and rushed to shore by a Dutch fishing vessel, the 
Dutch Government stated that these would not be in- 
terned unless the vessel after its repairs again took them 
on board. This decision was based upon Article 15 of the 
10th Hague Convention.” 


The ruling made by the Dutch Government in the case 
of the German torpedo boat was cited the next year by 
the British Government to secure a ruling in its favor in 
the case of several British motorboats which had entered 
Dutch jurisdiction under somewhat similar circumstances 
as the German “U-69.” An August 11, 1918, a contest took 
place outside the Dutch waters near Terschelling between 
several British motorboats and a number of German sea- 
planes, whose number had increased to fourteen before 
the battle ended. When, partly due to lack of ammuni- 
tion and partly from the shock of the firing, the motor- 
boats could no longer return the fire of the enemy 
planes, they changed their direction with the purpose of 
withdrawing from the contest. Three of the motorboats 
were destroyed by the crew, two entered the Dutch waters 
with their crews, and one was found abandoned drifting 
within the Dutch waters. Of the members of the crews 
of the abandoned boats, several swam to the Dutch shores 
and others were picked up by Dutch torpedo boats and 
brought to land.?) One German seaplane pursued the 
motorboats even after they had entered the Dutch juris- 
diction and did not stop its pursuit until within a mile of 
the shore, when it was driven off by the fire of the coast 
guard.”) 

Very soon after the British Minister at The Hague pre- 
sented a note to the Dutch Government expressing the 
expectation that just as the German boat “U-69” had been 
allowed to depart after having repaired its damages, so 
the motorboats and their crews would be allowed to leave 


21) Dutch White Book, pp. 2-3. 
22) D. O. B., V, 25. 
23) D. O. B., V, 25. 


96 


Admission of Belligerent Warships 


the Dutch jurisdiction after the boats had again been ren- 
dered seaworthy. In its reply the Dutch Government 
pointed out that the entrance of the motorboats into 
Dutch jurisdiction did not fall under any of the excep- 
tions found in Article 5 of the Dutch Proclamation of 
Neutrality. The “U-69” had entered the Dutch jurisdic- 
tion not while in direct flight from the enemy, but merely 
as a result of damages sustained in a combat and while 
unpursued. The British motorboats were in full flight 
from the enemy and entered the Dutch waters to escape 
pursuit by the protection of neutral waters. These boats 
clearly had not entered Dutch waters to repair damages, 
since their crews had even attempted to destroy them. 
Since the British boats had not entered Dutch jurisdic- 
tion under any of the exceptions of Article 5 of the 
Proclamation, the Dutch Government held that in con- 
formity with the maintenance of a strict neutrality the 
boats and their crews must be interned, which was ac- 
cordingly done.2*) 

A note was sent to the German Government vigorously 
protesting the violation of neutral territory by the Ger-: 
man seaplanes which had continued the pursuit of the 
motorboats until driven back by the coast guard guns. 
The German Government expressed its regret at the con- 
duct of the seaplane which in the heat of the fight, in con- 
flict with specific orders, had continued hostilities above 
Dutch territorial waters.” 

Probably the most flagrant violation of Dutch neu- 
trality, and particularly of Article 4 of the Neutrality 
Proclamation, occurred in July, 1916, when British war- 
ships attacked some German merchantmen within the 
Dutch territorial waters off Bergen. According to the 
findings of the Dutch Government four German merchant 
vessels were captured within the Dutch waters and led 
away by British warships, while two other German 
merchant vessels were pursued by British warships with- 
in the Dutch waters where they were finally fired upon 


24) [bid., V, 25-28. 
25) D. O. B., V, 25. 
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and forced to shore. More than twenty projectiles landed 
upon the Dutch coast, some far inland.” 


The Dutch Government at once protested this viola- 
tion of Dutch sovereignty and neutrality and expressed 
the confident hope that the British Government would 
give complete redress in conformity with international 
law, in particular with the third paragraph of the 13th 
Hague Convention, which provides that when a ship has 
been captured in the territorial waters of a neutral, the 
captor government, on the demand of the neutral whose 
neutrality has been violated, must liberate the prize with 
its officers and crew.?”) Balfour, the British Secretary of 
State for Foreign Affairs, informed the Dutch Minister 
at London that the four captured vessels would be 
brought before the British prize courts, and as regards 
the two stranded vessels the British Government would 
make complete amends if upon investigation it appeared 
that the British commanders had acted unlawfully.”®) 


To this procedure the Dutch Government objected on 
the ground that under the rules of international law the 
neutral government whose sovereignty has been violated 
can not be made to appear before a prize court. The 
Dutch Government offered to send a naval officer to 
London, who with the proper British naval authorities, 
should make a joint investigation into the facts of the 
case.) The British Government replied that an investi- 
gation by the British naval authorities revealed that the 
four vessels had been captured outside of Dutch waters, 
but that if the Dutch Government continued to maintain 
that the captures took place within Dutch waters, it could 
make an appeal to the British Prize Court for the release 
of these vessels.*°) In a later memorandum the British 
Government cited many judicial decisions’) and state- 

26) Ibid., IV, 51-52. 

27) Jbid., AY nee No. 1, pp. 58-54. 

28) D. 0. B mOZe 

29) Jbid., IV, es No. 2, “4 54. 

30) Ibid., IV, Note No. 3, . 54, 

31) Case of the “Anne”, LW heaton 435; “La Christina” and “Saint 


Michel’’, De Boeck, Propriete privee enemie sous pavillion enemie, Sec- 
tion 225, p. 256. 


98 


Rn eee 


Admission of Belligerent Warships 


ments from many publicists on international law to indi- 
cate that for more than a century it had been the practice 
of neutrals when they believed that their neutrality had 
been violated by a capture within their waters to demand 
the release of such vessels before the prize court. The 
British Government also stated as its opinion that this 
method was superior to the diplomatic method since the 
prize courts were in much better position to handle such 
cases.*?) In regard to the two vessels which had been 
fired upon after they had run aground, the British Gov- 
ernment admitted an infraction of Netherlands territorial 
jurisdiction, for which it expressed sincere regrets and 
offered to pay due compensation for any damage caused 
by the infraction.**) The Dutch Government finally con- 
sented to hand in a demand to the British Prize Court for 
the release of the four German vessels, but with the 
understanding that they retained all their previous rights 
in case the Prize Court should return an unfavorable de- 
cision.**) 

After these points had apparently been satisfactorily 
settled the controversy was renewed over the unwilling- 
ness of the British Government to pay for the repairs to 
the German vessels which had been damaged by the Brit- 
ish fire within the Dutch territorial waters although will- 
ing to pay for any damages sustained by Dutch subjects. 
The British Government admitted the obligation of a bel- 
ligerent to make compensation to a private ship owner 
for damages done while the vessel is under the protec- 
tion of a neutral state, even though he is an enemy sub- 
ject, but refused to give practical effect to the principle 
in this case because the Germans had not shown the same 
respect for British ships when within the protection of 
neutral territorial waters. Many cases were cited in 
which the British vessels had either been sunk or 
damaged by German submarines while within neutral 
waters and for which the German Government had re- 


32) D. O. B., IV, Notes 3 and 4, pp. 54-57. 

33) D. O. B., IV, Notes 5 and 7, pp. 57-58. 

34) Tbid., IV, 57-58. The vessels were ordered restored to Holland. 
Decision rendered July 30, 1919—Lloyd’s Cases, IX, 170 ff. 
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fused to make reparation.*®) To this the Dutch Govern- 
ment replied that no British vessel had ever been cap- 
tured or damaged within the Dutch territorial waters, and 
whatever attitude the German Government might take 
toward attacks upon British vessels in the territorial 
waters of other neutral powers had no bearing whatever 
on this case. It was the respect for Dutch sovereignty 
which put the British Government under obligation to 
make this reparation and to restore the conditions to 
what they would have been had this violation of neutral 
territory not taken place.*®) 


Ill. Rue or INTERNATIONAL LAw witH RESPECT TO 
THE ADMISSION OF BELLIGERENT WARSHIPS 
TO NEUTRAL WATERS 


A. HISTORY 


Previous to the World War there have been cases of 
neutral states closing certain of their ports to belligerent 
warships, but the Netherlands is the first, and so far, the 
only state on record which has prohibited all warships 
from entering the territorial waters of the home territory. 

President Jefferson, after the Leopard and Chesa- 
peake in 1807, issued a proclamation excluding British 
warships from United States ports.*”) Austria in 1834 
closed the port of Cattara and in the same war the Dan- 
ish Government closed the port of Christiansand to bel- 
ligerent warships.**) Lubeck in 1850 ordered the war- 
ships of Denmark and Schleswig-Holstein not to come 
within cannon shot of her shores.*®) The rules of neu- 
trality adopted by Brazil during the American Civil War 
provided that no warships of any belligerent which had 
once violated its neutrality could be admitted to its ports 
for the remainder of the war.*?) The Scandinavian states 

35) D. O. B., IV, Note No. 9, p. 59. 

36) D. O. B., IV, 59-60. 

37) Moore, Digest, VI, 1035. 

38) Garner, op. cit., II, 480-431. 

39) Francois, op. cit., p. 294. 


40) Hall, International Law, p. 619; Bernard, Neutrality of Great 
Britain, p. 414. 
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during the Russo-Japanese War denied entrance to cer- 
tain of their ports to belligerent warships, excluding 
hospital ships, except in case of distress.*?) The Danish 
Royal Decree concerning the neutrality of Denmark, in 
case of war, promulgated in 1912, prohibited belligerent 
warships from entering the Danish interior waters whose 
entrances were closed either by mines or means of de- 
fense. The Danish Government also reserved the right 
to prohibit entrance to other ports, roadsteads, and in- 
terior waters. This decree was incorporated without 
change in the neutrality regulations of all the Scandina- 
vian states during the World War.*?) 


In the World War the Netherlands alone of the neu- 
trals prohibited all belligerent war vessels from entering 
her territorial waters, but several other neutrals later in 
the war imposed certain prohibitions upon the entrance 
of belligerent submarines into their waters. The attacks 
of Russian submarines on enemy ships in Swedish waters 
led the Swedish Government to supplement the neutrality 
regulations by a Royal decree of November 29, 1915, pro- 
hibiting the entrance of belligerent submarines except in 
the narrow passage in the Sound leading into the Baltic. 
In case of forced entry on account of the state of the sea, 
or because of damages, the belligerent submarine must 
keep to the surface, fly the national flag, and show the 
international signal indicating the reason for its entrance 
into the territorial waters. July, 1916, the decree was 
amended so as not to apply to commercial submarines.**) 


Norway, by Royal decree of October 13, 1916, pro- 
hibited belligerent submarines from entering Norwegian 
territorial waters except to save human lives in case of 
damage or on account of the state of the sea. All other 


41) Lawrence, War and Neutrality, p. 133. 

42) Francois, op. cit., p. 294. Also Garner, op. cit., II, 430-431. 

43) For the different municipal regulations in regard to the exclu- 
sion of warships, see A. J. J. L., X, Sp. Supp. No. 3 (1916), pp. 121 ff. 
For the treatment of submarines in neutral waters see Garner, op. cit., 
II, 430-488. See also 44 Clunet 90 ff., Du Regime a imposer aux sons- 
marins dans les Eaux Territoriales et ports Neutres. Naval War Col- 
lege, International Law Topics, 1916, 1917 in passim. 
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submarines were prohibited from navigating the Nor- 
wegian waters except in the day time and in clear 
weather, and in any case they must all keep to the sur- 
face and display the flag of their country. This regula- 
tion gave rise to a diplomatic controversy with Germany 
which ended by an amendment to the regulation by which 
belligerent war submarines were given freedom to enter 
the prohibited waters, in case of damages, or on account 
of the state of the sea, or in order to save human lives.**) 


Denmark put into effect, without change throughout 
the war, the decree of 1912 discussed above. Belligerent 
warships were prohibited from the Danish interior waters 
which had been closed by mines or other means of 
defense. 


Spain issued no formal declaration of neutrality upon 
the outbreak of the World War in 1914. By Royal Decree 
of November 23, 1914, it was proclaimed that for the pur- 
pose of maintaining neutrality all state authorities would 
carry out their duties in conformity with the regulations 
established by the 13th Hague Convention of 1907. Due 
to the destruction of many Spanish merchant ships by 
German submarines, public opinion became very bitter 
and a Royal decree was published on June 30, 1917, by 
which it was announced that all belligerent submarines, 
no matter what kind, entering the Spanish jurisdiction, 
no matter for what reason, would be interned. By Dahir 
of July 18, 1917, similar regulations were proclaimed in 
Spanish Morocco.**) 


One other country, Uruguay, took action in regard to” 
the admission of submarines, but here the conditions 
were different from those in any of the other countries 
cited. The president of Uruguay was empowered by law 
of October 7, 1917, to suspend all diplomatic and com- 
mercial relations with Germany, but without a declara- 
tion of war. In pursuance of this law a presidential de- 


44) Francois, op. cit., p. 342. Naval War College, International 
Law Topics, 1917, pp. 194-195. 


45) Francois, op. cit., pp. 348-349. Naval War College, Interna- 
tional Law Topics, 1917. 
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cree was issued on November 9th ordering interned all 
commercial or war submarines flying the German flag or 
belonging to the German navy coming within the terri- 
torial waters of the Republic.**) 


B. RULE oF INTERNATIONAL LAW AT THE TIME OF THE WORLD WAR 


History previous to the World War throws little 
light on the question of whether a neutral power has the 
right to prohibit the entrance of belligerent warships into 
its territorial waters. Previous to the World War there 
was not a single case of a power as a general neutrality 
measure prohibiting all belligerent warships from enter- 
ing its waters. 


Publicists are divided on the right of neutrals to im- 
pose such a prohibition. In the first place, publicists are 
not agreed as to the nature of the jurisdiction of a state 
over its territorial waters. Some writers hold that the 
jurisdiction of a state over its territorial waters is the 
same as that over its land.*”) Others deny this complete 
jurisdiction.**) The question of the nature of territorial 
jurisdiction has little importance in practice, since the 
writers of the first group admit that the coastal states are 
obliged to recognize within this territory certain servi- 


46) Francois, op. cit., p. 350. 

47) Among those who hold this view are Bynkershoek, De Dominio 
Maris, Cap. 2; Vattel, L. I., par. 288; G. F. De Martens, par. 34; Klu- 
ber, par. 1380; Hautefeuille, I, 57; Pradiere Fodere, II, 158; Hall, 6th 
edition, p. 152; Schucking, Das Kustemeer in Internationalen 
Rechte, p. 14; Einicke, Rechte und Pflichten der Neutralen Machte in 
Scekrieg, p. 38; Kleen, I, 508; Fenwick, International Law, p. 251. 

48) Grotius, De Jure Belli et Pacis, lib. II, C, III, par. 13; Heffter, 
par. 74; Bluntschli, par. 322; Calvo, par. 244; Ortolan, Dip. de la 
Mer, Bk. II, Chaps. 7 and 8; Twiss, I, par. 173; Rolin, Le Droit Mo- 
derne de la Guerre, p. 1079. Hall criticizes this view by saying that it 
is open to the objections that: “1. It does not account for the fact 
that a state has admittedly an exclusive right to the enjoyment of the 
fisheries in its marginal waters; 2. As the rights of sovereignty or 
jurisdiction belonging to a state are in all other cases except that of 
piracy, which in every way stands wholly apart, indissolubly con- 
nected with the possession of international property, a solitary in- 
stance of their existence independently of such property requires to be 
proved like all other exceptions to a general rule, by reference to a 
distinct usage, which in this case can not be shown.” Note, pp. 152— 
153. 
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tudes under international law, and the writers of the 
second group hold that the coastal states can likewise lay 
claim to certain coastal servitudes in this territory.*) 
Thus a discussion of this matter does not settle the matter 
in question.®”) 

On the direct question as to whether a neutral has the 
right to close its waters to belligerent warships, writers 
are likewise divided. First there is a group of modern 
writers who hold that belligerents have the right of pas- 
sage through neutral territorial waters.) A second 
group of writers recognize the right of neutrals to pro- 
hibit all passage or entrance of belligerent warships with- 
in neutral waters.*?) A third group of writers go so far 
as to contend that it is the duty of a neutral to forbid the 
passage of belligerent warships through its territorial 
waters.>*) 


The Institute of International Law in a resolution in 
1894 lays down the rule that “all ships without distinction 
have the right of innocent passage through the territorial 
sea ... saving to neutrals the right of regulating the pas- 
sage of ships of war of all nationalities through the said 
sea.”>+) One of the resolutions adopted by the Institute in 


49) Francois, op, cit., p. 288. 

50) Fenwick, for instance, states that “within the limits of the 
marginal sea the jurisdiction of the state is, with but one exception 
(the right of innocent passage on the part of foreign ships) as ex- 
clusive as its jurisdiction over the land itself”, p. 251. But the excep- 
tion here stated’is just the point involved. 

51) Among those who compose this group are Ortclan, II, 285; 
Ferguson, II, 445; Calvo, IV, par. 2653; Perels, p. 212; Walker, p. 168; 
Westlake, II, 235; Ullman, p. 522; Nys, III, 560; Rivier, II, 401; Wil- 
son, 6th ed., p. 296; and Von Liszt, 11th ed., p. 348. 

52) Among thése writers are Bluntschli, p. 20; Wheaton, Dana’s, 
p. 520; Woolsey, pp. 278-279; Phillimore, III, 283; Hall, 6th ed., 
p. 619; Oppenheim, II, 393-394; De Louter, II, 428; Lawrence, p. 636 
(position somewhat uncertain); Einicke, p. 158; and Rolin, op. cit., 
Section 1081. 

53) Heffter, who in the first edition of his work still recognized the 
right of innocent passage even over land, holds this view, p. 823. 
Others belonging to this group are: Bulmerincq, in Marquardson’s 
Handbuch, p. 358; Kleen, Lois et Usuages de la Neutralite, I, par. 119; 
Wehberg, Das Seekriegsrecht, p. 417; and Kebedgy, Ann. J. D. I., 
XXIII, p. 17, p. 176. 

54) Annuaire, 1894, p. 114. 
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1898 provides that “Granting of asylum to belligerents in 
neutral ports, although depending upon the pleasure of 
the sovereign state and not required of it, shall be pre- 
sumed, unless previous notification to the contrary has 
been given. 

“With regard to warships, however, it shall be limited 
to cases of real distress, in consequence of: 1. defeat, 
sickness or insufficient crew; 2. perils of the sea; 3. lack 
of means of subsistence of locomotion (water, coal, pro- 
visions); 4. need of repairs.”®°) 


It would seem from these regulations that the Institute 
was of the opinion that entrance into the ports and in- 
terior waters of the neutral may be regulated and even 
prohibited, but that mere passage through its waters 
could be regulated but not prohibited by the neutral state. 
Kleen, in preparing the Avant-Projet for the 1906 meet- 
ing at Ghent, included an article making it the duty of a 
neutral state to deny belligerent passage through its ter- 
ritory whether continental or maritime, of all armed 
forces, prisoners of war, wounded or sick, or any material 
susceptible of military use. The article never reached 
discussion.°*®) 

The conflicting interests of the powers in regard to the 
treatment of belligerent warships in neutral ports was 
clearly brought out at the Second Hague Conference.*”) 
In regard to the length of stay of belligerent warships in 
neutral ports the maritime powers and their satellites 
wished to fix twenty-four hours as the universal rule, but 
this was strenuously opposed by the continental powers.°*®) 
Much the same alignment took place in respect to the 
number of belligerent warships to be allowed in a neutral 
port at the same time—Great Britain and Japan proposed 
to limit the number to three, while Germany contended 
in the name of sovereignty that the neutrals should be 


55) Seott, Resolutions of the Institute of International Law, Car- 
negie Endowment for International Peace, p. 154. 

56) Francois, op. cit., p. 291. 

57) The Proceedings of the Hague Peace Conferences, Carnegie 
Endowment for International Peace, I, 276-324. 

58) Ibid., I, 302-804. 
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free to set the number themselves.) In the matter of 
provisioning and fueling the continental powers con- 
tended that the belligerent vessels should be permitted to 
fill their bunkers, whereas Great Britain proposed that 
they should be permitted only to take in fuel enough to 
reach the nearest port of their own country. Great 
Britain even proposed that a ship should not be allowed 
to venture twice into the same neutral country within 
three months, which was bitterly opposed by Germany 
and France.®°) 


When Article 8 came up for discussion in the commit- 
tee of examination, Sir Ernest Satow explained the neces- 
sity of making a distinction between access and simple 
passage. By access or admission was meant the entrance 
into territorial waters for the purpose of hovering there 
or continuing on its way to a neutral port, and by simple 
passage was meant merely the navigation through the 
waters at an even distance from the shore. The original 
British proposal recognized the right of a neutral to pro- 
hibit admission to its waters, but denied the right of a 
neutral to impair simple passage in any way. This pro- 
posal was rejected because it might be understood to 
mean that a neutral had no right to forbid warships from 
passing through its waters.) In fact, Admiral Sperry of 
the American delegation declared that he could not accept 
even the mild language of the drafts as finally adopted 
by reason of the political considerations involved in the 
question of passage through territorial waters.*?) From 
the opinions expressed in the committee of examination 
“it seems that a neutral state may forbid even innocent 
passage through limited parts of its territorial waters so 
far as that seems to it necessary to maintain its neutrality, 
but that this prohibition can not extend to straits uniting 


59) Tbid., I, 305-306. 

60) The Proceedings of the Hague Peace Conferences, Carnegie 
Endowment for International Peace, I, 309-312. 

61) Tbid., 1, 297. 

62) Ibid., I, 298. 
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two open seas.”**) As finally adopted, the Articles relat- 
ing to this subject admit by implication the right of a 
neutral state to impose whatsoever conditions, restric- 
tions, or prohibitions it sees fit in regard to the admis- 
sion of belligerent warships or their prizes into their ports 
or territorial waters, but in regard to simple passage it is 
merely stated that the neutrality of a power is not af- 
fected by such passage.) It is not impossible to deduce 
from the negative phraseology of Article 10 the right of a 
neutral to regulate or prohibit such passage. 


The nearest approach to a direct discussion of whether 
a neutral may exclude the warships of a belligerent from 
its ports and waters is found in the case of the Exchange 
versus M’Faddon, a case decided by the United States 
Supreme Court in 1812, and in which Chief Justice 
Marshall delivered the opinion of the Court.*) The Ex- 
change, owned by M’Faddon and Greetham of Baltimore, 
had been seized in December, 1810, by the order of 
Napoleon and then armed and commissioned as a public 
vessel of the French Government. In July, 1811, the ves- 
sel put into the port of Philadelphia and soon after was 
libelled by the original owners. 


The decision of the case rested upon the answer to the 
question of whether an American citizen can assert in an 
American court a title to an armed national vessel found 
within the waters of the United States, but incidentally 
Chief Justice Marshall was forced to discuss the right of 
a power to regulate or even prohibit the entrance of such 


63) 13th Hague Convention, 1907, Art. 9: “A neutral Power must 
apply impartially to the two belligerents the conditions, restrictions, 
or prohibitions made by it in regard to the admission into its ports, 
roadsteads, or territorial waters, of belligerent warships or of their 
prizes. Nevertheless, a neutral Power may forbid a belligerent vessel 
which has failed to conform to the orders and regulations made by it, 
or which has violated neutrality, to enter its ports or roadsteads. 

“Article 10. The neutrality of a Power is not affected by the mere 
passage through its territorial waters of warships or prizes belong- 
ing to belligerents.” 

64) The Proceedings of the Hague Peace Conferences, Carnegie 
Endowment for International Peace, I, “Report of the Eighth Plenary 
Meeting”’. / 

65) 7 Cranch, 116, 3 L. Ed., 287. 
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vessels into its waters. The Chief Justice started with the 
proposition that “the jurisdiction of the nation within its 
own territory is necessarily exclusive and absolute,” and 
then proceeded to discuss the exceptions to this absolute 
jurisdiction which a nation sometimes makes by its own 
consent. In discussing these exceptions, Chief Justice 
Marshall was clearly of the opinion that the ports of a 
nation may be closed or opened entirely at the will of the 
sovereign. The language of the eminent jurist upon this 
point is as follows: 


“.. If, for reasons of state, the ports of a nation 
generally, or any particular ports be closed against 
vessels of war generally, or the vessels of any par- 
ticular nation, notice is usually given of such de- 
termination. If there be no prohibition, the ports 
of a friendly nation are considered as open to the 
public ships of all powers with whom it is at peace, 
and they are supposed to enter such ports and to 
remain in them while allowed to remain, under the 
protection of the government of the place. 


“If there be no treaty applicable to the case, 
and the sovereign, from motives deemed adequate 
by himself, permits his ports to remain open to the 
public ships of foreign friendly powers, the con- 
clusion seems irresistible, that they enter by his 
consent.’’®) 


Summing up the rules of international law at the time 
of the World War with respect to the right of a neutral 
to prohibit the admission into its ports of belligerent war- 
ships it appears that both in practice and in the writing 
of publicists this right of the neutral was generally recog- 
nized. Judicial decisions and international conventions 
recognize this right by implication. Prior to the World 
War there is no case of a neutral prohibiting the general 
passage of belligerent warships through its waters. Only 
particular ports had been closed. Writers on international 
law were about equally divided as to the right of a neutral 
to prohibit such passage. But most significant is the fact 


66) 7 Cranch 116, 3 L. Ed., 287. Also in Scott, Cases, p. 305. 
108 


Admission of Belligerent Warships 


that there was a small but gradually increasing number 
of writers who believed that it was the duty of the neutral 
to prohibit the passage of belligerent warships through 
its territorial waters. One can trace here the same de- 
velopment of the neutral’s duties in regard to its maritime 
waters as took place in regard to its duties on land. 


IV. CompatTiBILiry OF THE DutcH REGULATIONS WITH 
THE RULES OF INTERNATIONAL LAw 


There is of course no contention that the Dutch regu- 
lations prohibiting the simple passage of belligerent war- 
ships through its waters was an obligation under the rules 
of international law, but there may be some slight ques- 
tion as to whether the Netherlands regulations are com- 
patible with the rules of international law as they stood 
in 1914. In regard to this question it is first to be noted 
that the Dutch regulations prohibiting the admission were 
not absolute. Asylum was allowed on account of damages. 
or the state of the sea. The right of all ships, no matter 
of what character, to the hospitality of ports for the pur- 
pose of saving human lives, may be considered such a 
fundamental right as to be an established part of inter- 
national law,*”) and may even be considered a part of the 
concept of the freedom of the seas.**) Whether the ex- 
ceptions made by the Dutch Government are broad 
enough to satisfy this principle may well be doubted, since 
the exceptions listed under Article 5 of the Neutrality 
Proclamation do not include the right of admission for 
the purpose of revictualing and refueling. This may be 
considered a serious handicap to belligerent states which 
have few harbors of their own outside of their home ter- 
ritory. If the vessels of such a power could not make use 
of neutral harbors for the purpose of coaling and revic- 
tualing, the power of navigating for great distances 
would be greatly impaired. But on the other hand, is the 
neutral expected to supply the belligerent forces with 


67) Oppenheim, II, par. 342. La Pradelle, Annuaire, I. D. I., 
XXIII, 118. 
68) Visser, De Territoriale Zee, p. 299. 
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vital supplies for the carrying on of hostilities? This may 
entail great hardships for a neutral, which like Holland 
had difficulty in getting sufficient supplies for its own 
population, and may tend to make the neutral serve as 
a base of operations for the belligerents. 


Secondly, it is to be noted that none of the belligerents 
affected seriously disputed the Dutch prohibitions, nor 
were the similar prohibitions of other neutrals in regard 
to the admission of belligerent fighting submarines dur- 
ing the war seriously disputed. And these regulations 
with respect to the exclusion of submarines are certainly 
more open to dispute since they involve the prohibition laid 
down some considerable time after the commencement 
of hostilities and making a distinction between different 
kinds of warships to the plausible disadvantage of one of 
the belligerents. 


Thirdly, the reasons which led the Netherlands Gov- 
ernment to impose this prohibition ought to be considered. 
As stated in the Dutch note to the French Minister the 
main reasons for the prohibition were two. One was to 
safeguard the country against precipitate and masked 
agression, and the other to maintain a very strict neu- 
trality. The prohibition gave the strongest guarantee to 
both groups of belligerents that its adversary would not 
be able to use any part of Dutch territory as a base of 
naval operations.®) The neutral power is under obliga- 
tions not to allow any part of its territory to be used asa 
base of operations for either belligerent and it is certainly 
free to use any methods not prohibited by the rules of 
international law to enforce this obligation.) The 
peculiar geographical position of Holland with reference 
to the seat of the World War gives added force to this 
argument. 


And lastly, it is to be noted that this prohibition is in 
direct line with the neutral duties in regard to the passage 


69) Dutch White Book, “Diplomatieke Bescheiden betreffende de 
Toelating van Bewapende Handelsvaartuigen der Oorlogvoerenden en 
Onzijdigen Binnen het Nederlandsche Rechtsgebied”, p. 7. 

70) Francois, op. cit., pp. 296-297. 
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of belligerents over land. And the same reasons which 
argue for the neutral’s obligations to prohibit such pas- 
sage over its land apply with almost equal force to its 
maritime jurisdiction. The entrance to both can be used 
to escape an attack from the enemy or to plan a sudden 
attack upon the enemy while under the protection of neu- 
tral territory. This last would have been peculiarly true 
of the territorial waters of Holland because of their situa- 
tion on a great ocean channel. 


In commenting on the Dutch regulations prohibiting 
belligerent warships the right of simple passage through 
its territorial waters, Garner states, “There is a growing 
opinion in favor of the view that neutrals should be re- 
quired to prohibit belligerent warships from entering 
their ports or making use of their waters except where 
considerations of humanity require such entry or use, and 
the results of the recent war will probably strengthen the 
opinion. Had this measure been adopted at the outbreak 
of the war by all neutrals, as it was subsequently by a 
few of the Powers, many irritating controversies would 
have been avoided and the requirements of a true neu- 
trality would have been more fully met.” 


The project of the Maritime Convention submitted in 
1925 by the American Institute of International Law to 
the Governing Board of the Pan American Union con- 
tained the voeuz that “belligerent warships shall not have 
access to the ports, roadsteads, and territorial waters of 
neutral American Republics except in case of duly proven 
force majeure.”"”) 


71) International Law and the World War, II, 486-437. See also 
Cole, “Neutrals and Belligerents in Territorial Waters”, Grotius So- 
ciety, I1; M. Perrinjaquet, XXIV, Revue General de Droit Interna- 
tional Publique, p. 2380. 
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CHAPTER VIII 


ADMISSION OF BELLIGERENT ARMED 
MERCHANTMEN 


I. THe DutcH REGULATIONS 


A. BRITISH—DUTCH CORRESPONDENCE INTERPRETING THE 
REGULATIONS 


HE DUTCH neutrality regulations covering the treat- 
ment of belligerent armed merchant ships caused a 
long and bitter controversy with Great Britain. Soon 
after the issuance of the Neutrality Proclamation, Grey, 
on August 8, 1914, sent a note to the Netherlands Govern- 
ment insisting that British armed merchantmen could not 
be interned, nor be required to put to sea or land their 
guns. These ships were neither actual nor potential war- 
ships since the British Government did not allow conver- 
sion in foreign ports.’) Grey, in this note, also pressed the 
claim that the neutral government must intern all Ger- 
man armed merchant vessels because the German rules 
permitted conversion on the high seas. If the neutral did 
not intern the German merchant vessels it must be pre- 
pared to assume responsibility for a binding assurance 
that no such conversion would take place. 


It would appear from a communication of Mr. Chilton, 
the British representative at The Hague, to Sir Edward 
Grey, that the Dutch Government had not in the begin- 
ning fully determined upon the policy it would pursue in 
the treatment of belligerent armed merchantmen. The 


1) A. J. I. L., Supp. XII, 196, “The British-Dutch correspon- 
dence is found in the Dutch White Books, “Diplomatieke Bescheiden be- 
treffende de Toelating van Bewapende Handelsvaartuigen der Oorlog- 
voerenden en Onzijdigen Binnen het Nederlandsche Rechtsgebied. 
Augustus, 1914, tot November, 1917” (referred to as Dutch White 
Book—Armed Merchantmen) and “Diplomatieke Bescheiden betreffen- 
de de Toelating van Oorlogsschepen en Bewapende Handelsvaartuigen 
der Oorlogvoerenden Binnen het Nederlandsche Rechtsgebied”. Also 
Brit. Parl. Papers, Misc. No. 14 (1917), ed. 8690. 
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Dutch Minister of Marine in a conversation with the Brit- 
ish Naval Attache stated that he fully realized the differ- 
ence between auxiliary cruisers and merchant vessels 
defensively armed, but that since the Netherlands Gov- 
ernment had already issued instructions not to admit to 
Dutch territorial waters merchantmen that were capable 
of performing any warlike act, the Dutch Government 
was placed in a difficult position by the British demand. 
The Marine Minister feared that any modification of the 
instructions would be regarded by the people, who were 
in fear of a violation of their territory by the English, as 
a departure from the Dutch attitude of strict neutrality. 
This would have the effect of throwing the Dutch nation 
into the arms of Germany.?) 


But whatever the causes which led the Dutch Govern- 
ment to include armed merchant vessels under the pro- 
visions of Article 4, and however much it may have 
doubted the justification of this inclusion in the begin- 
ning, it never wavered from the position then taken. It 
was not until the next March, when the German sub- 
marine became a menace, that the question again became 
a matter of diplomatic discussion. The British Govern- 
ment again protested the treatment of armed merchant- 
men on the same basis as warships.*) Mr. Loudon, the 
Minister for Foreign Affairs, replied that the Queen’s 
Government was still of the opinion that the observance 
of a strict neutrality obliged them “to place in the cate- 
gory of vessels assimilated to belligerent warships those 
merchant vessels of the belligerent parties that are pro- 
vided with an armament and that consequently would be 
capable of committing acts of war.”*) 


The British Foreign Office pointed to the fact that 
every other neutral recognized the legality of arming 
merchantmen in self defense, and that they admitted 
ships so armed into their ports on the same footing as 


2) A. J.J. L., Supp. XII, 197. 

8) A. J. I. 4., Supp. XII, 197-198. 

4) A. J. I. L., Supp. XII, 198-199; Dutch White Book—Armed 
Merchantment, p. 2. 
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ordinary merchant vessels.*) A memorandum on the 
right of arming merchant ships, prepared by Dr. A. 
Pearce Higgins, Professor of International Law at Cam- 
bridge and Lecturer at the Royal Naval War College, was 
also presented to the Dutch Foreign Minister for his 
perusal. In reply to this note Mr. Loudon took the posi- 
tion that there was no connection between the rule of 
international law which permits belligerent merchant 
ships to arm in self defense against enemy warships and 
the question whether admission into neutral ports of 
belligerent armed vessels is or is not compatible with the 
observance of a strict neutrality. The first question, he 
held, lies within the province of the law of war; the latter 
is part of the law of neutrality. The Dutch Government 
did not question the right of a merchant vessel to arm in 
self defense, but pointed out that “a belligerent vessel 
which fights to escape capture or destruction by an enemy 
warship commits an act the legitimacy of which is indeed 
unquestionable, but which is none the less an act of 
war.”®) 

The discussion again lapsed, this time for over a year 
and a half. But in March, 1917, the Princess Melita, a 
British steamship with a single gun mounted aft, entered 
the Dutch territorial waters at the Hoek of Holland. The 
vessel was promptly ordered out, but shortly after re- 
turned, with her gun dismounted, with a request for 
water. Still the Dutch would not allow the vessel to enter 
the territorial waters. It was only after the Princess 
Melita had dropped her gun overboard that she was al- 
lowed to proceed into port. This incident, made the more 
prominent by the increasing destructiveness of the sub- 
marine, re-opened the whole diplomatic controversy.” 

The British contention is indicated in a series of notes 
beginning in March, 1917 and ending with the note of 
November 14, 1917. Since the Dutch had adopted the rule 


5) A. J. I. L., Supp. XII, 199-201; Dutch White Book—Armed 
ieee gag gett Pp. 2-3. 

CAE. Supp. XII, 202-203; Dutch White Book—Armed 
Cations > 3. 
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of assimilating belligerent armed merchant ships to war- 
ships, the circumstances had been changed by the procla- 
mation by Germany of its intention to sink at sight all 
merchant ships going to or coming from Great Britain. If 
the Dutch did not relax their rule they would be assisting 
the Germans in their lawlessness, since the only way that 
the unlawful practice could be combatted was by arming 
the merchantmen.®) Neither the natural nor the reason- 
able construction of the language of Article 4 of the 
Proclamation of Neutrality would include British defen- 
sively armed merchant vessels. Nor did the observance 
of a strict neutrality require that the Netherlands Govern- 
ment treat these defensively armed ships as assimilated to 
warships, since the rule went beyond the requirements of 
international law. No writer of repute held that it was 
necessary for a neutral to exclude armed merchant ships 
from its ports. Nor did any other neutral think that it 
was required to do so, judging by their practice.®) 


The British admitted the right of the Dutch Govern- 
ment to make such an enactment as a rule of internal 
legislation provided the rule did not conflict with treaty 
rights and provided it was impartial as between the bel- 
ligerents, but the Dutch rule played into the German 
hands. The few German vessels that ventured on foreign 
voyages were not armed. “A rule which closes Dutch 
ports to merchant ships armed in self defense must 
operate with complete want of equality as between the 
two belligerents, because it opens Dutch ports to all Ger- 
man merchant vessels without opening them to all Brit- 
ish vessels. A British merchant vessel will not, in fact, 
be allowed that freedom of trade with Holland which the 
commercial treaty between the two countries guarantees 
to it unless it deprives itself of the safeguards which, by 


8) Jbid., Supp. XII, 204-205; Dutch White Book—Armed Mer- 
chantmen, p. 45. 

9) A. J. I. L., Supp. XII, 209-214; Dutch White Book—Armed 
Merchantmen, pp. 8-10. 
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the law of its own country, not less than by international 
law, it is entitled to adopt.” 


The argument of the Netherlands that the country was 
in an exceptional geographical position in regard to the 
belligerents, and that therefore it was required to take 
added precautions, was rejected by the British on the 
ground that the geographical position of the Netherlands 
differed in no material way from that of the other bel- 
ligerents, and that in any case, a defensively armed 
merchantman was utterly incapable of committing acts 
of aggression in foreign ports. Unarmed merchantmen, 
if they minded to do so, would be just as capable of com- 
mitting such acts as armed ones. The rule really did 
nothing to safeguard the country from acts of aggres- 
sion.) 

The British Foreign Office did not confine itself ex- 
clusively to arguments based on precedent, present prac- 
tice, and the views of publicists. It threatened the Dutch 
with a retorsionary measure. The Netherlands Overseas 
Trust had made an agreement with the British Govern- 
ment that its vessels should go into British ports for the 
exercise of visit and search. The Dutch Government and 
the Overseas Trust were asking to be released from the 
terms of the agreement because the Germans threatened 
to sink all merchantmen coming from British ports. Mr. 
Balfour stated that the Dutch were unreasonable in ask- 
ing the British to forego both their belligerent and con- 
tract rights in order to increase the safety of the Dutch 
vessels while insisting on rules which increased the 
danger of the British vessels. Mr. Balfour hinted that the 
British Government might not be able to make conces- 
sions to the Dutch Government “unless they are prepared 
to show greater good-will toward us.’’!”) 


To all these arguments of the British Government the 


10) A. J. J. L., Supp. XII, 209-214; Dutch White Book—Armed 
RAR EOI deli PP. 8-1 0. 
DAR Sil , Supp. XII, 209-214; Dutch White Book—Armed 
hice edn ue 8-10. 
12) At J. ri L., Supp. XII, 209-214; Dutch White Book—Armed 
Merchantmen, pp. 8-10. 
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Dutch Foreign Office made extended replies. Mr. Lou- 
don pointed to the very geographical position in which 
the Netherlands found itself in relation to the belligerent 
nations, and that in order to ensure respect for the neu- 
trality of the territory under its jurisdiction, it was neces- 
sary to exclude from its territory not only warships but 
also all armed vessels. This rule of the exclusion of all 
armed vessels from its territorial waters ensured respect 
for Dutch neutrality in that it safe-guarded the country 
against any concealed aggression; it prevented acts of 
violence between belligerents within Dutch territorial 
waters; and it offered to each belligerent the most ef- 
fective guarantee that the adversary would not be able 
to use any part of Dutch territory as a base for naval 
operations.*®) 

Mr. Loudon further pointed out the impossibility of 
revoking‘a rule of neutrality which had been established 
at the beginning of the war, and which had been notified 
to the two belligerent parties. 

“Nothing could be more contrary to the very 
principle of neutrality than to revoke during the 
course of a war, and at the demand of one of the 
belligerents, a rule of neutrality which, owing to 
the course of events, whatever they may be, proves | 
to be disadvantageous to that belligerent only. 

“This revocation would unquestionably assume 
the character of a favor, and would consequently 
be incompatible with the impartiality which is the 
distinctive feature of neutrality. 

*“.. Your Excellency’s government will further 
recognize that it was the British delegates who, at 
the Second Peace Conference, laid particular stress 
on the fact that the English doctrine does not admit 
that a State has the right of modifying its rules of 
neutrality in the course of the war, except with a 
view to rendering them more strict. (Actes, Vol. I, 
p. 326; Vol. III, p. 621)”**) 

Nor was the matter altered by the fact that the Dutch 


13) A, J. I. L., Supp. XII, 206-209. 
14) Dutch White Book—Armed Merchantmen, pp. 5-6. 
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Proclamation did not specifically enumerate the cate- 
gories of vessels which were regarded as assimilated to 
warships. A modification of the interpretation of a neu- 
trality declaration would be no less serious from the point 
of view of neutrality than a modification of the declara- 
tion proper, or a rule enacted to meet cases not provided 
for in the declaration.) 


In reply to the argument that the Dutch Government 
alone of all the neutrals assimilated belligerent armed 
merchantmen to warships, Mr. Loudon called attention 
to the fact that the Governments of Denmark and Sweden 
had made no pronouncement on the matter, and that Mr. 
Lansing’s confidential letter to the belligerent govern- 
ments, January 18, 1916,**) indicated that the Government 
of the United States was convinced of the correctness of 
the view that armed merchant vessels should be treated 
by neutrals as vessels of war. The publications of the 
United States Department of State clearly indicated that 
the Government “entertained grave doubts as to whether 
any admittance of such ships was not incompatible with 
a strict observance of the duties of neutrality.” Attention 
was drawn to the case of the Merrion which had been 
ordered to dismount her guns before putting to sea from 
a United States port in September, 1914. After this inci- 
dent no British armed merchantmen called at ports of 
the United States for over a year. “This same paper 
(European War No. 2, pp. 45-46) contains a letter in 
which the United States Government, while fully admit- 
ting that a merchant ship has the right to arm for pur- 
poses of self defense, makes it known that they disap- 
prove of a practice which compels a neutral to express 
an opinion as to the intended use of a vessel, and thus to 
incur responsibility in the event of this opinion subse- 
quently proving wrong.” 

In answer to the British threat of refusing concessions 
in the matter of compelling Dutch vessels to go into Eng- 


15) [bid., pp. 5-6. 

16) A. J.J. L., Sp. Supp. X, 310-313. 

17) Note of October 22, 1917, A. J. J. L., Supp. XII, 229-230; 
Dutch White Book—Armed Merchantmen, p. 15. 
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lish harbors for the exercise of visit and search, the Dutch 
Government attempted to show that the British request 
for a modification of the Dutch neutrality rules would in- 
volve a breach of Dutch neutrality obligations, whereas 
the British Government was under no obligation under 
international law to effect the examination of Dutch ves- 
sels in a British port, instead of carrying it out on the high 
seas, or in a British overseas port.1®) 


And as regards the treaty rights of Great Britain under 
the Treaty of Commerce existing between the two states 
the Dutch Government held that the treaty could not be 
construed to mean that the contracting governments were 
under obligations “to receive in all circumstances into 
their ports, the vessels flying the flag of the other con- 
tracting party.” The British Government could not itself 
hold this opinion and justify various measures they had 
taken in the course of the war. The British Government 
had even closed certain ports of the United Kingdom to 
Dutch shipping.) 


B. FRENCH-—DUTCH CORRESPONDENCE 


The protest of the French Government followed a 
slightly different line of argument. The Dutch Neutrality 
Proclamation could not have intended to assimilate 
armed merchantmen to warships, for the question of 
armed merchantmen as it now presented itself was an 
absolutely new question, and one which should not have 
arisen since the Treaty of Paris of 1856. The illegal and 
inhuman methods of submarine warfare had revived the 
insecurity at sea which had formerly prevailed. “Under 
these conditions Governments would be seriously failing 
in their duty of protection toward the sailors of their 
merchant marine and the passengers sailing under their 
flag if they refused, contrary to the traditions formerly 
followed in all countries, to allow merchant ships the 
means of defending themselves on the high seas. To pro- 


18) Note of April 4, 1917, A. J. J. u., Supp. XII. 206-209. 
19) Note of June 18, 1917, A. J. J. L., Supp. XII, 215-220; Dutch 
White Book—Armed Merchantmen, pp. 10-12. 
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hibit them from entering ports would be equivalent to 
either denying them this right, or refusing to allow them 
to have intercourse with countries exercising this right. 
This would be an unfriendly attitude. ...” This eventual- 
ity could not have been considered at the time the Dutch 
Neutrality Proclamation was drawn up and therefore the 
Dutch Government was still entirely free to decide that 
question.” 


The French Government in its note further contended 
that even if the conditions or restrictions with regard to 
admission imposed upon belligerent vessels by a neutral 
were a matter for domestic legislation, it was neverthe- 
less on condition that these restrictions did not violate 
international law. Whether or not a foreign vessel has 
the character, the rights, and the obligations of a war- 
ship “is a question of an international nature governed 
by international law.” In order to be regarded as a war- 
ship, “a vessel must be under the direct authority, im- 
mediate control, and responsibility of the state, its captain 
must be in the service of the state, and its crew must be 
under military discipline.” Consequently, only merchant 
ships converted into warships according to the provisions 
of the 7th Hague Convention could be assimilated to war- 
ships, and assimilation of other merchant vessels was in- 
admissable under international law, for it would have 
the effect of giving defensively armed merchantmen the 
same rights as warships. Neutral powers adopting this 
point of view would by their acts, at least by implication, 
reéstablish privateering.””) 


The institution of armed merchantmen, the Dutch 
Government replied, had not arisen in the course of the 
present war, but had been inaugurated before the war by 
the British Government, in spite of the fact that it had 
been regarded as excluded at the Second Hague Peace 


20) A. J. I. L., Supp. XII, 286-238; Dutch White Book—Armed 
Merchantmen, p. 6. 

21) A. J. I. L., Supp. XII, 236-238; Dutch White Book—Armed 
Merchantmen, p. 6. 
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Conference.) As a result of this action by the British 
Government, the question of the treatment of such ves- 
sels in time of war and in time of peace was submitted by 
the Dutch Government, May, 1913, to the commission 
drawing up the Netherlands proposals for the program 
for the Third Peace Conference. The commission, pre- 
senting its report in March, 1914, expressed the opinion 
that armed merchantships of ‘a belligerent power should 
not be admitted to the dominion of the Netherlands ex- 
cept on the same footing as belligerent warships.?*) 


The Dutch Government fully shared the French Gov- 
ernment’s point of view that it was not lawful for a state: 
to confer the character of a warship upon a vessel which 
had not that character under the rules of international 
law. But it was not conferring that character upon armed 
merchantmen. It was confining itself to assimilating 
them to warships, in so far as their admission to its 
waters was concerned. It conferred upon them no other 
right than that of being admitted to the Netherlands 
jurisdiction in the cases in which warships were also ad- 
mitted thereto. “If privateering were reéstablished, it 
would certainly not be by the act of the Powers that refuse 
to receive in their dominion vessels which, though they 
do not fulfill the conditions required of vessels of war, 
are nevertheless provided with an armament that enables 
them to commit acts of war.’?*) 


The 7th Hague Convention, according to the Dutch 
Government, governs the legal status of auxiliary cruisers 
duly incorporated into the navies of belligerents and does 
not deal with the legal status of vessels which can not 
claim to be warships, but which are none the less suitable 
for war operations. This Convention in no way affects 
the rights and duties of neutral powers with regard to 
belligerent vessels, which, though they can not be con- 


22) The Dutch note referred to the observations of Captain Ottley, 
delegate of Great Britain, and Captain Behr, delegate of Russia, Acts, 
III, 1010. 

23) A. J. I. L., Supp. XII, 238-242; Dutch White Book—Armed 
Merchantmen, pp. 7-8. 

24) Ibid. 
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sidered warships, are adapted for military purposes. 
Such vessels are subject to the 13th Hague Convention 
and to the general principles of neutrality.?”) 


C. GERMAN—DUTCH CORRESPONDENCE 


In a note to the Dutch Government on August 2, 1915, 
the German Government stated that according to infor- 
mation it had received the English steamer Brussels was 
armed during its stay at Rotterdam early in the year, and 
many British merchantmen were similarly armed. 
Armed resistance was contrary to international law and 
would give warships the right to sink the boat in question, 
together with its crew and passengers. The German Gov- 
ernment regarded as doubtful whether such boats might 
demand admission to the ports of a neutral state. They 
should not, in any case, enjoy more favorable treatment 
than that accorded by such a state to warships intended 
for legitimate warfare.” 


The reply of the Dutch Government to this note is im- 
portant for the further explanation it gives with regard 
to the Dutch Government’s attitude on the question of 
armed merchantmen. After stating that belligerent 
armed merchantmen had been assimilated to belligerent 
warships, by the Dutch Government, and that neither had 
been admitted to a port of the kingdom during the war, 
with the exception of cases of damages or of stress of 
weather at sea, the Dutch Government stated that it did 
not share the opinion of the German Government that 
armed resistance was contrary to the laws of nations. On 
the contrary, it held that international law permitted bel- 
ligerent merchantmen to defend themselves against 
enemy warships but that resistance to visit and search by 
an enemy warship constituted an act of war.?’) 


25) A. J. I. L., Supp. XII, 238-242; Dutch White Book—Armed 
Merchantmen, pp. 7-8. 

26) A. J. I. L., Supp. XII, 234; Dutch White Book—Armed Mer- 
chantmen, pp. 3—4. 

27) Dutch White Book—Armed Merchantmen, p. 4; A. J. I. L., 
Supp. XII, 235. 
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D. AMERICAN—DUTCH CORRESPONDENCE 


On March 13, 1917, the United States Government 
through its minister at The Hague asked the Dutch Gov- 
ernment whether American vessels armed for self- 
protection would be permitted to stop at Dutch ports 
without hindrance.**) A few days later the United States 
Government asked further if it was the intention of the 
Dutch Government to draw a distinction between vessels 
which were armed privately by the respective owners and 
American merchantmen which carried an armed guard 
on board for protection by the Government of the United 
States.2> The Dutch Government replied on March 22, 
1917, that by order of the royal decree of July 30, 1914, 
the presence of warships or assimilated vessels of 
foreign powers in Dutch territorial and interior waters 
was prohibited. Armed merchantmen came within the 
category of assimilated vessels, without distinction as to 
whether armed privately or by the government.*?) The 
United States Government was still uncertain as to the 
meaning of the Dutch regulations, for on April 2, 1917, it 
desired to know whether the regulations applied to neu- 
tral as well as to belligerent armed merchantmen.*) It 
was not until April 14, 1917, a week after the United 
States had entered the war, that the Dutch Government 
replied. It explained that the royal decree referred to in 
the previous note prohibited the presence of all foreign 
warships and assimilated vessels in the interior waters 
and territorial waters of the Netherlands dominion in 
Europe, but that its provisions did not apply to the 
colonies. The Neutrality Proclamation prohibited the 
presence of such vessels of belligerents in the jurisdiction 
of the state, including the colonies and overseas posses- 
sions. Consequently, the presence of belligerent armed 


28) Dutch White Book—Armed Merchantmen, p. 3; A. J. I. L., 
Supp. XII, 242-243. 

29) Ibid. 

30) Dutch White Book—Armed Merchantmen, pp. 16-17; A. J.J. L., 
Supp. XII, 243. 

31) Dutch White Book—Armed Merchantmen, p.'17; A. J. I. L., 
Supp. XII, 244. 


123 


Sey 


Neutrality of the Netherlands During World War 


merchantmen with certain exceptions was prohibited 
throughout the entire jurisdiction of the state, while such 
neutral vessels were barred from such jurisdiction only 
in so far as the dominion of the kingdom in Europe was 
concerned.®”) 


Il. Tue Rue or INTERNATIONAL LAw witH RESPECT 
To ARMED MERCHANTMEN 


In the late Middle ages resistance to capture was not 
only admitted as a right, but was in fact imposed as a 
duty by the sovereign. As early as 1492 Maximillian 
issued a decree requiring resistance. This decree was ex- 
tended by Charles V in 1540. The Dutch Government 
issued a series of such decrees as late as 1717.°°) Like 
decrees were issued by other sovereigns. Charles II of 
England in 1672 issued the following Order in Council: 


“... that all masters of vessels going out on any 
foreign voyage ... shall before they be cleared at 
the Custom House or permitted to sail out of any 
port of this kingdom on their respective voyages 
give good securities ... that they will not separate 
or depart from such men of warvas shall be by His 
Majesty appointed for their convoy, nor from the 
rest of their company, but that they will keep to- 
gether during such their voyage and mutually as- 
sist and defend each other against any enemy to the 
utmost of their power, in case they shall happen 
to be attacked, and that to this end they will take 
care that their respective ships and vessels shall be 
provided with muskets, small shot, hand grenades, 
and other sorts of ammunition and military pro- 
visions according to the proportion of the men they 
carry. **) 


The practice of arming merchantmen was still com- 
mon in the 18th and early 19th century. As evidence of 


32) Dutch White Book—Armed Merchantmen, p. 17; A. J. I. L: 
Supp. XII, 244-245. 

33) Francois, op. cit., pp. 27-29, quotes many such decrees from the 
Dutch Groot-Placaetboek. 

34) Higgins in A. J. I. L., VIII, 710. 
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this may be cited Chief Justice Marshall’s statement in 
the case of the Nereide that “In point of fact, it is believed 
that a belligerent merchant vessel rarely sails un- 
armed.”*°) 


During the latter half of the 19th century the practice 
of arming merchant vessels lapsed. Several practical 
reasons may be assigned for this. Piracy had all but dis- 
appeared. Privateering was declared abolished by the 
Declaration of Paris in 1856. Thus two important rea- 
sons for arming merchantmen in the past were no longer 
present. A third cause for the disappearance of the prac- 
tice was the development of warships into such powerful 
weapons that resistance from even the best armed 
merchant ships became less than useless. In fact, by the 
opening of the World War the practice of arming 
merchantmen, and even great mail liners, seemed to have 
become permanently a thing of the past. At the Second 
Hague Peace Conference, Ottley, the representative of the 
British navy, declared “The shot of the cannon is the best 
guaranty that one has to deal with a warship. Merchant 
vessels do not have guns on board.”**) And de Louter, a 
leading Dutch student of international law, wrote in 1910, 
“The capture, or making prize of an enemy vessel, takes 
place in a very simple manner. Combat or violence is 
generally not necessary to effect it; a merchantman is 
powerless against a modern warship.””) 


But that a change of conditions might again turn the 
tables was foreseen by Freeman Snow as early as 1888. 
“It may be reasonably expected in coming naval wars 
that steamers of the great mail lines will be armed so as 
to defend themselves from attack, rather than to seek 
convoy.) The revival of the exercise of the right of 
resistance to visit and search was brought about by the 
sudden development of the submarine, although it had 


35) 9 Cranch 388. 

36) Hague Peace Conference, Reports, Carnegie Endowment, III, 
1010. 

37) International Law, p. 844. 

38) International Law, p. 83. 
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already been brought about to some extent by the in- 
creasing use of auxiliary cruisers. The practice of form- 
ing a volunteer navy was inaugurated by Prussia in a 
decree of July 24, 1870, and followed by Russia in 1877. 
Other states did not long hesitate to follow this policy. 
The matter was fully discussed at the Second Hague Peace 
Conference and at the London Naval Conference where 
Great Britain opposed the right to convert merchantmen 
into cruisers, and France, Russia, and Germany reserved 
to themselves the right to convert such vessels not only 
in their own harbors, but even on the high seas. No action 
was taken on the matter by either Conference. 


It was the extension of this policy among the other 
powers, together with their attitude at the Second Peace 
Conference, that set the British Government in the direc- 
tion of a similar policy. The new British policy was an- 
nounced by Winston Churchill, First Lord of the Ad- 
miralty, in a speech in the Commons on March 26, 1913. 
Churchill pointed out that the sea trade of Great Britain 
would be especially exposed to armed merchant cruisers 
of the other powers, that English trade might even be 
driven off the seas by these hostile cruisers. The British 
Government could not meet the contingency by building 
an equal number of cruisers, as that would be too expen- 
sive. The method of meeting the situation, as then an- 
nounced by Churchill, was a follows: 


“... Hostile cruisers, whenever they are found, will 
be covered by British ships of war, but the proper 
reply to an armed merchantman is another armed 
merchantman armed in her own defense... . 


“Although these vessels have, of course, a 
wholly different status from that of the regularly 
commissioned merchant cruisers such as those we 
obtain under the Cunard agreement, the Admiralty 
have felt that the greater part of the cost of the 
necessary equipment should not fall upon the 
owners, and we have decided, therefore, to lend the 
necessary guns, to supply ammunition, and to pro- 
vide for the training of members of the ship’s com- 
pany to form gun crews. The owners on their part 
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are paying the cost of the necessary structural con- 
version, which is not great. The British mercantile 
marine will, of course, have the protection of the 
Royal Navy under all possible circumstances, but 
it is obviously impossible to guarantee individual 
vessels from attack when they are scattered on 
their voyages all over the world. No one can pre- 
tend to view these measures without regret or with- 
out hoping that the period of retrogression all over 
the world which has rendered them necessary may 
be succeeded by days of broader international con- 
ECE than those through which we are now pass- 
ing. 9939 
Resistance to visit and search by every belligerent 
merchant vessel remained a recognized right in the writ- 
ings of practically all of the authorities on international 
law.*?) The Institute of International Law at its meeting 
in Oxford in 1913, recognized the right.* The right is 
also upheld in several prize court decisions. In the case 
of the Catherine Elizabeth Sir William Scott (afterward 
Lord Stowell) recognized the right of belligerent, though 
not of neutral merchantmen, to resist capture.*?) Chief 
Justice Marshall took the same position in the case of the 
Nereide,*) and later in the case of the Atlanta.**) 


The revival of the practice of arming merchantmen 
just before the opening of the World War caused some- 
what of a stir among international lawyers, who thought 
that the practice had lapsed into desuetude. In Germany, 
Schramm developed the theory that the arming of 


39) Higgins, A. J. J. L., VIII, 710. 

40) Wildman, II, 146; Hauteville, I, 184; Wheaton, Sec. 528; Twiss, 
Ae S72 Woolsey, p. 241; Halleck, p. 296; Phillimore, III, Sec. 339; Bul- 
merincq, Revue de Droit International, XI, 568; de Boeck, Sec. 212; 
Fauchille, p. 76; Ferguson, II, Sec. 225; Perels, p. 175; Dupuis, p. 121; 
Lawrence, p. 393; Hall, p. 456; Oppenheim, II, Sec. 85; Kleen, II, 312; 
Fiore, p. 469. 

41) Annuaire, (1918), p. 644. 

42) 5 C. Rob. 282, (1815). In the case of the “Fanny” Lord 
Stowell condemned neutral goods found on board an enemy ship hay- 
ing a commission of war, 1 Dodson 443, (1815). 

43) 9 Cranch 388, (1815). 

44) 3 Wheaton 409, (1815). 
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merchantmen was illegal, on the ground that such a ship 
had no right of defense against the legitimate right of 
visit and search on the part of the belligerent warships.**? 
With important modifications this theory was taken over 
by other German writers, the most conspicuous among 
them being Triepel.‘®) The same position was taken by 
a leading Dutch authority, Eysinga, Leyden University 
professor, in a paper read before the International Law 
Association at The Hague in September, 1914. Eysinga 
feared that the policy of arming merchant vessels would 
have serious consequences, because of the likelihood of 
an armed merchant vessel using its weapons for offense 
as well as for defense—that is, the return to something 
very similar to privateering. With the abolition of pri- 
vateering all valid reasons for the arming of merchant- 
men had passed.*?) Those writers, who shared the Ger- 
man view, held that just as in war on land, there is no 
right to use violence against the armed forces of the 
enemy. The merchant vessel has no more right of resist- 
ance than has the noncombatant against the soldier, and 
if it does resist then it must be placed in the same cate- 
gory as the franco-tireur in land warfare. 


With the appearance of the submarine in the World 
War, the arming of merchantmen took an added impulse 
until the practice was almost universal on the side of the 
Allies, and in the end even the greatest neutral nation 
was driven to it. The submarine, though capable of great 
destruction, is of frail construction, and one shot from an 
average caliber gun will send it to the bottom. Against 
such a vessel the arming of a merchantman renders it 
comparatively safe. This was pointed out by Winston 
Churchill in a speech in the House of Commons: 


45) Das Prisenrecht in seiner neusten Gestalt, (Berlin, 1913), pp. 
308-310. Reprinted in Senate Document No. 332, Senate Documents, 
XXXXII, 1st Session, 64th Congress. 

46) “Widerstand feindlicher Handelschiffe gegen die Aufbringung”, 
Zeitschrift fur Volkerrecht, VIII, 399. 

47) “Les Navires de Commerce Armes’, Int. Law Reports for 1913-— 
1914, pp. 171-176. Reprinted in Senate Document No. 332, Senate 
Documents, XXXXII, 1st session, 64th Congress. 
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“.. The object of putting guns on a merchant 
ship is to compel the submarine to submerge. If a 
merchant ship has no guns, a submarine with a gun 
is able to destroy it at leisure by gun fire, and we 
must remember that on the surface submarines go 
nearly twice as fast as they do under the water. 
Therefore the object of putting guns on a merchant 
ship is to drive the submarine to abandon the use 
of the gun, to lose its surface speed, and to fall 
back on the much slower speed under water and 
the use of the torpedo. The torpedo, compared 
with the gun, is a weapon of much more limited 
application. The number of torpedoes which can 
be constructed in a given time is itself subject to 
certain limitations. Any trained artillerist or naval 
gunner can hit with a gun, but to make a sub- 
merged attack with a torpedo requires a much 
higher degree of skill and training.”*®) 


According to figures given by Lord Curzon in the same 
session of the House of Commons, of the armed merchant- 
men seventy-five per cent escaped after an attack, where- 
as of the unarmed merchantmen only twenty-four per 
cent escaped.*®) 

There is only one better method of protecting 
merchantmen against submarines, and that is by convoy 
of submarine chasers. But this method requires a very 
large number of warships, and can thus be used only by 
the big sea powers. This method also requires a large 
number of merchant ships to go in a unit, which is not 
always possible, especially not in commerce with the 
smaller nations and to out of the way ports. It is not to 
be wondered at, then, that the British Government spent 
so much diplomatic effort to get the Dutch Government 
to admit armed merchantmen into its ports. 

The United States recognized the right of belligerent 
merchantmen to resist capture, and made the admission 
of belligerent armed merchantmen into its ports depend- 
ent upon the defensive character of the weapons, such 


48) February 21, 1917, quoted by Francois, op. cit., p. 42. 
49) Francois, op. cit., pp. 42-43. 
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character to be determined in each case by the port offi- 
cials. As evidence of the defensive character of the arms 
the following were to be taken into consideration: the 
number, caliber, character, size, and positions of the guns; 
the quantity of ammunition carried; whether the vessel 
was manned by its usual crew and officers; whether the 
vessel intended to clear for a port lying in its usual trade 
route; whether the vessel took on board food and supplies 
sufficient only to carry it to its port of destination; 
whether the cargo of the vessel consisted of commerce 
unsuited for the use of a ship of war in operation against 
an enemy, etc.°) 

The rules laid down in this circular were superseded 
by new rules embodied in a memorandum of March 25, 
1916. The memorandum declared that the status of a 
belligerent armed merchantman was to be considered 
from two points of view, from that of a neutral when the 
vessel entered its ports, and from that of an enemy when 
the vessel is on the high seas. The status of a belligerent 
armed merchantman in a neutral port was to be deter- 
mined from the presence on board of a “commission of 
war.” Unless there was such a commission the presump- 
tion was that the vessel was armed for defense.> 

The Spanish rules provided that within twenty-four 
hours after the arrival of a belligerent armed merchant- 
man in one of its ports, the captain of the vessel must 
give to the port authorities information regarding the 
character of its armaments, and to make the following 
declarations: 1) that the vessel was exclusively a mer- , 
chantman, 2) that the vessel would not be converted until 
it should first have returned to its home port, and 3) that 
the armaments were exclusively for defense. The port 
official then made an examination of the vessel regarding 
the correctness of the declaration.>”) 


Norway allowed armed merchantmen to enter her 


50) Circular of September 19, 1914. Text in A. J. J. L., Supp. 1X, 
121, and also in Naval War College, International Law Topics, 1916, 
93-95. 

51) Naval War College, International Law Topics, 1916, 101 ff. 

52) Francois, op. cit., pp. 46—47. 
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ports and provided for an examination to insure the truly 
defensive character of the ship’s armament.) Brazil al- 
lowed armed merchantmen to enter her ports only after a 
written guaranty from the legation concerned that their 
armament had not been and would not be used for offen- 
sive purposes.) Chile would receive into her ports no 
armed merchant vessel unless she had previously re- 
ceived from the government concerned a communication 
giving the name of the vessel, the route, roll of crew, list 
of passengers, and cargo as well as the management and 
armament of the vessel, demonstrating that the vessel 
was in reality armed for defensive purposes.*) 


III. Compatisitiry oF THE DutcH PRACTICE WITH 
THE RULES OF INTERNATIONAL LAW 


It is quite impossible, accepting the right of belliger- 
ents to arm their merchant ships, for a neutral to insist 
upon the obligation to place armed merchant ships in the 
same category as warships. Irrespective of whether a 
valid distinction can be made between vessels armed for 
defense by individuals and those armed by governments, 
the right may still exist for a neutral to assimilate an 
armed merchantman to warships for certain purposes. 

The Dutch Government in the beginning took the posi- 
tion that it was its duty to place armed merchant ships 
in the same category as warships. But later on, and par- 
ticularly in the reply to the British Government in regard 
to the admission of the Princess Melita, the Dutch Gov- 
ernment changed its position and held that it had a right 
to place both kinds of vessels in the same category for 
certain purposes, but that it was not an obligation under 
international law. It adopted the rule at the beginning 
of the war in order to insure a more strict observance of 
its neutrality. 

The question is, then, whether a neutral has a right to 

53) JIbid., pp. 46-47. 

54) “Brazilian Neutrality”, by F. A. de Carvalho, British Year- 


book of International Law, 1922-1923, p. 131. 
55) Naval War College, International Law Topics, 1916, p. 31. 
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exclude from its territorial waters armed merchantmen 
as well as belligerent warships. Writes an Englishman, 
Sanford D. Cole: 


“A state has sovereign jurisdiction over its own 
territory, and there seems no reason to doubt that 
in time of peace, entry can be refused to commer- 
cial vessels. Nor does there appear to be any rea- 
son why the same right should not be exercised in 
time of war between other nations, provided that 
the neutral state does not so act as to show partial- 
ity to either belligerent. ...A neutral is entitled to 
exercise absolute control over its coastal waters, .. . 
It seems to me that a neutral is not bound to give 
unconditional hospitality to a belligerent merchant- 
man and I am the more inclined to this view be- 
cause it is on the side of restricting the rights of 
belligerents and enlarging those of neutrals, and 
this on broad grounds and apart from any general 
interest. . . . It may exclude the belligerent mer- 
chantman altogether.”®® 


Even where there are treaties of commerce existing 
between a neutral and a belligerent which provide for 
mutual privileges of commerce, this right of exclusion 
can not be altogether denied. Such treaties do not de- 
mand that all categories of merchantmen and under all 
circumstances shall be granted admission. This position 
was also taken in the World War by the British Govern- 
ment. 


“The closing of specified ports in time of war 
and as a military measure cannot be regarded as 
involving an infringement of a general provision 
in a commercial treaty giving the contracting par- 
ties reciprocally rights of access to the other coun- 
try for purposes of trade. Such action is taken as 
part of the military operations against the enemy; 
a neutral power, which is undertaking no military 
GUE Nad cannot be under the necessity of similar 
action.”’*7 


56) “Belligerent Merchantmen in Neutral Ports”, Papers of the 
Grotius Society, 1918, pp. 28-25. 
5T) UDO Meal 5 40s 
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This distinction between the right of a belligerent to 
make such a rule and the right of a neutral to make such 
a rule seems of doubtful validity. A neutral as well as a 
belligerent has the right to take protective measures in 
times of need. 

From the point of view of sound policy there is much 
to be said for the Dutch regulation prohibiting the ad- 
mission into Dutch ports of belligerent armed merchant- 
men. The peculiar geographical position of Holland in 
relation to the belligerent powers exposed her to great 
dangers. In the beginning of the war when the Dutch 
Government made the rule, it faced an entirely new situa- 
tion. Just what situations the new methods of warfare 
might develop could not at that time be forecast. Further- 
more, it safeguarded the country against any concealed 
aggression. It also served as the best kind of guaranty to 
each belligerent that the enemy was not using any part 
of Dutch territory as a base of naval operations. 


The Dutch regulations also had the advantage of being 
more easily and impartially administered. The distinc- 
tion between armament for offense and armament for 
defense is an impossible one.®*) The possession of arma- 
ment encourages the possessor to attack whenever a good 
opportunity offers, especially against frail craft like sub- 
marines. The German Government cited cases in which 
British armed merchantmen had attacked German ves- 
sels. They even claimed to cite British admiralty orders 
to officers of armed merchantmen suggesting offense.*?) 
In view of these uncertainties as to the real character of 
armed merchantmen, as reflected in the incrimina- 
tions and recriminations between the belligerents, the 
Dutch regulations proved to have great advantages. 


58) Hyde, I, 466-472, severely criticizes the United States regu- 
lation of March, 1916. “The potentiality and special adaptability of 
the vessel to engage in hostile operations fraught with danger to the 
safety of an enemy vessel of war, rather than the designs or purposes 
of those in control of the former, however indicative of its character, 
have been and should be deemed the test of the right of the opposing 
belligerent to attack at sight.” 

59) Note to the United States Governmenth of February 10, 1916. 
A. J. 1. L., Sp. Supp. X, 315 ff. 
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Once having laid down this rule for the observance of 
its neutrality, the Dutch Government was correct in 
maintaining that it could not change this rule during the 
continuation of the war without a breech of its neutral 
obligations. A neutral may change its regulations only 
with a view to making them more and not less strict.*” 


The attitude of the Dutch Government in regard to the 
treatment of armed merchantmen may point the way to 
a much needed reform of certain phases of the laws of 
war. Mr. Lansing’s confidential letter of January 18, 1916, 
to the belligerent governments is an indication that not 
all neutrals were entirely sure of the way in which they 
should meet the problem of the admission of such vessels 
to their ports. Mr. Lansing wrote: 

“While I am fully alive to the appalling loss of 
life among noncombatants, regardless of age or 
sex, which has resulted from the present method 
of destroying merchant vessels without removing 
persons on board to places of safety, and while I 
view that practice as contrary to those humane 
principles which should control belligerents in the 
conduct of their naval operations, I do not feel that 
a belligerent should be deprived of the proper use 
of submarines in the interruption of enemy com- 
merce since those instruments of war have proven 
their effectiveness in this particular branch of war- 
fare on the high seas.’’*) 

Mr. Lansing expressed the hope that a formula might 
be found by which submarine warfare could be brought 
within the “rules of international law and the principles 
of humanity without destroying its efficiency in the de- 
struction of commerce.” He pointed to the changed con- 
_ ditions of naval warfare brought about by the advent of 
the submarine. A merchant vessel carrying a small cali- 
ber gun is effective for an offense against a submarine, 
and since pirates are no longer found on the high seas and 
privateering has been abolished, the arming of merchant- 
men can now only be explained on the ground of a pur- 


60) 18th Hague Convention, Preamble, Cl. 7. 
61) Text found in A. J. J. L., Sp. Supp. X, 310. 
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pose to render merchantmen superior in force to sub- 
marines and to prevent warning and visit and search by 
them. “Any armament, therefore, on a merchant vessel, 
seemed to have the character of an offensive armament.” 


The nature of the formula which Mr. Lansing hoped 
would be acceptable to both belligerents can be gathered 
from the following paragraphs of his letter: 


“If a submarine is required to stop and search 
a merchant vessel on the high seas and, in case it” 
is found that she is of enemy character and that 
conditions necessitate her destruction, to remove 
to a place of safety all persons on board, it would 
not seem just or reasonable that the submarine 
should be compelled, while complying with these 
requirements, to expose itself to almost certain de- 
struction by the guns on board the merchant vessel. 

“It would, therefore. appear to be a reasonable 
and reciprocally just arrangement if it could be 
agreed by the opposing belligerents that submarines 
should be caused to adhere strictly to the rules of 
international law in the matter of stopping and 
searching merchant vessels, determining their bel- 
ligerent nationality, and removing the crews and 
passengers to places of safety before sinking the 
vessels as prizes of war, and that merchant vessels 
of belligerent nationality should be prohibited and 
prevented from carrying any armament whatso- 
ever.; °?) 


Nor was Mr. Lansing the only person to express the 
need of a change in the rules of international law because 
of the changed conditions of naval warfare. From the 
belligerent country which profited most from the arming 
of merchantmen there came a hearty support of the posi- 
tion taken by Secretary Lansing. Sir Graham Bower, an 
English Admiral and a writer on international law, in an 
article in The Contemporary Review®) also pointed to 
the changed conditions of naval warfare and to the fact 
that the rules governing the conduct of such warfare were 


62) A. J. I. L., Spt Supp: X, 312; 
63) November, 1917, CXII, 525 ff. A. J.J. L., XIII, 60 ff. 
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for the most part formulated during the Napoleonic wars 
and had since changed little. Sir Graham would abso- 
lutely prohibit the destruction of prizes. To guarantee 
the noncombatant character of merchant vessels these 
should be completely unarmed. Sequestration of prizes 
in neutral ports should be permitted. The right to con- 
duct ships into port for the exercise of the right to visit 
and search should also be granted, with a time limit 
placed on the right of this exercise and demurrage be 
made payable to an innocent ship for retention over a 
given period.) 

That the submarine will not be abandoned as an in- 
strument of warfare is clearly indicated by the attitude of 
the Italian and French Governments at the Washington 
Conference. Neither France nor Italy would consent 
either to abolition or to curtailment of the construction of 
submarines.®) Furthermore, the Italian delegation took 
the position that an armed merchantman was a warship. 
This position seems to have been endorsed by the French 
delegation. Senator Schanzer, the head of the Italian 
delegation, would accept the resolutions which were 
finally embodied in the submarine treaty only with the 
understanding that the term “merchant vessel” in the 
resolution referred solely to unarmed merchantmen.®) It 
is thus still uncertain whether the treaty which eliminated 
submarines as commerce destroyers will amount to much 
in practice.) Unless the right to arm merchantmen is 


64) The following recommendation was made by the committee of 
the Grotius Society on the legal status of submarines: “That if the 
destruction of enemy merchantmen before adjudication by a Prize 
Court be entirely prohibited, it should be unlawful for a belligerent 
state or its subjects to arm merchantmen (not incorporated into its 
naval forces as auxiliary cruisers) with guns or other weapons for 
purpose of offense or defense against prospective attacks by subma- 
rines or other war vessels. ...In our opinion it is impossible to frame 
any satisfactory definition of the phrase, ‘armament for defensive pur- 
poses’.”” The committee was composed of Prof. H. Gowdy, Sir John 
MacDonell, Sir H. Erle Richards, and Hugh H. L. Bellot. Trans- 
actions, IV, 43. 

65) Senate Documents, No. 126, 67th Congress, 2nd Session, p. 267. 

66) Ibid., No. 126, 67th Congress, 2nd Session, p. 366. 

67) See Chapter on destruction of neutral prizes for a fuller treat- 
ment of submarines at the Washington Conference. 
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restricted, there is no certainty that inhuman conduct will 
not accompany submarine warfare. Without some re- 
striction upon the right of merchantmen to arm, visit and 
search as a right of the submarine will be of no value be- 
cause of the peril attendant upon its exercise, and the sub- 
marine will be tempted to fire at sight upon any suspicious 
vessel. 
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ADMISSION OF PRIZES” 


I. ORIGIN AND BASIS OF THE REGULATION 


CCORDING to the terms of Article 10 of the Neu- 

trality Proclamation, a prize could only be brought 
into Dutch territory if the prize was unnavigable, unsea- 
worthy, or short of fuel or foodstuffs. Such prizes were 
obligated to leave Dutch territory as soon as the causes 
for entrance had been removed. In case of refusal to 
leave, the prize would be liberated with her officers and 
crew, while the crew placed on board by the belligerent 
making the capture, would be interned. 


In the application of this Article the Netherlands Gov- 
ernment was soon faced with the question of whether 
vessels captured or requisitioned by a belligerent and put 
into service by him or sold, were to be considered prizes. 
The question arose from the Portuguese requisition of a 
number of German vessels found in Portuguese ports, 
which act was among the reasons that led Germany to 
declare war on Portugal. The Dutch Government be- 
lieved these vessels should be permitted to enter and 
sojourn in Dutch ports. In the beginning it had been of 
the opinion that this Article applied only to vessels taken 
to Dutch ports before condemnation and did not apply to 
vessels which the captor had either sold or put into 
service.”) 

But in considering the transit over Dutch territory of 
war booty and requisitioned goods®) the Dutch Govern- 
ment had concluded that a neutral power can not permit 
the continuation on its territory of the belligerent act by 
which the booty or the requisitioned goods had come into 


1) The correspondence relating to this subject is found in the Dutch 
Orange Books; Recueil; and British Parliamentary Papers, Misc. 
No. 2 (1918) Part I; British State Papers, 1917-1918, pp. 474-515. 

2) D. O. B., Il, 34; Recueil, pp. 164-166. 
3) See Chapter III. 
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the cntrol of the belligerent. It now concluded that this 
principle was applicable to prize vessels, entirely aside 
from the provisions of Article 10 of the Proclamation of 
Neutrality, since these vessels were not in fact prizes.*) 
Thus the Dutch Government decided to prohibit all requi- 
sitioned or condemned vessels as well as newly captured 
vessels from entering the territory of the Netherlands ex- 
cept for reason of unseaworthiness, stress of the sea, or 
lack of fuel or provisions, with the customary obligation 
to depart as soon as these conditions were removed.®) 


II. DreLtomatic CORRESPONDENCE WITH RESPECT 
TO THE REGULATION 


The first cases that arose under Article 10 of the 
Proclamation as interpreted above came up in regard to 
the navigation of the Scheldt. The Dutch Government 
refused to allow the British to remove by way of the 
Scheldt some merchant vessels captured from Germany 
at the outbreak of the war, upon the grounds that it could 
not permit its territory to be used for the continuation of 
a hostile act. And upon the same grounds the Dutch Gov- 
ernment later denied Germany the right to remove these 
same recaptured German vessels over the Scheldt, after 
the German occupation of Antwerp.®) Since the Dutch 
Government regards the mouth of the Scheldt as part of 


4) As far as the writer has been able to ascertain, only one actual 
case of the admission of an uncondemned prize arose. Part of the 
crew on the German warship “Emden”, after the destruction of the 
German warship by the British man-of-war “Sydney”, escaped and 
boarded the British schooner “Ayesha”. On Nov. 27, 1914, the 
schooner because of unseaworthiness and lack of fuel entered the port 
of Padung. The commander desired to have the schooner treated as a 
warship or assimilated vessel, but since he was not able to furnish 
evidence that he had been duly commissioned by the competent Ger- 
man authorities, the “Ayesha” was held to be a prize to which the 
provisions of Article 10 of the Proclamation were applicable. In con- 
formity with the provisions of this Article, the schooner was allowed 
to take on board only such articles as were necessary to restore her to 
seaworthiness and make up her lack of provisions. The next day she 
quit the port. D. O. B., I, 32; Recueil, pp. 177-178. 

5) Recueil, p. 165; D. O. B., Il, 34. 

6) Recueil, p. 170; D. O. B., IV, 26-36. 
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Dutch territory and not as Dutch territorial waters, a 
fuller treatment of this controversy is given in connection 
with the discussion of the transit of the Scheldt.”) 


A clear interpretation and application of the rule was 
made by the Dutch Government in the early part of 1916. 
The British Government informed the Dutch Foreign 
Office that it intended to send certain requisitioned 
merchant vessels to ports in Java and asked if the Dutch 
Government would raise objections to the trading of these 
vessels with its ports. The Dutch Government replied 
that it had no objections to the entrance of these vessels 
to its ports in case they were unarmed and flew the Brit- 
ish flag before the war. But in case these vessels were 
originally enemy owned and had been captured or requi- 
sitioned during the war, entrance to Dutch ports would 
be denied them.*) The British Government replied that 
the vessels to be sent to Java were unarmed and were 
under the British flag at the outbreak of the war. But the 
British Government denied the right of the Dutch Gov- 
ernment to refuse admission to its jurisdiction of former 
enemy merchant ships, whether requisitioned or duly con- 
demned prizes. It was a universally accepted rule that 
ownership of property changed upon condemnation by a 
duly constituted Prize Court. If the Dutch Government 
excluded former enemy vessels from its ports upon the 
grounds advanced it would also have to exclude these 
vessels if they had been sold to a neutral subject after 
condemnation by a British Prize Court, and this the Brit- 
ish Government could not seriously believe the Dutch 
Government meant to do. The British Government held 
that the correct principle to apply in treatment of these 
vessels was not past ownership, which is extinguished by 
condemnation, but present employment of the vessel. 
Moreover, the Dutch regulation was inconsistent with the 
express terms of Article 2 of the 6th Hague Convention 
which permits the requisitioning of enemy vessels found 
in port at the outbreak of the war.®) 


7) See Chapter IV. 
8) D. O. B., IV, 40; British Parl. Papers, Notes 1 and 2. 
9) D. O. B., IV, 41; British Parl. Papers, Note 8. 


140 


Admission of Prizes 


On June 19 the British Government sent a note to The 
Hague concerning the arrival at Tandjong Priok of the 
Maria, a vessel flying the German mercantile flag, which 
the British believed to be a German auxiliary cruiser. The 
British furthermore believed the vessel to have been 
originally British and to have been lying at Hamburg at 
the outbreak of war. The British Government stated that 
the attitude of the Dutch Government in this matter was 
wrong, but that so long as it maintained this attitude it was 
incumbent upon the Dutch Government to ascertain the 
history and status of the Maria and to treat her according 
to the rule laid down. Either the Dutch Government had 
to revise its rule or it had to order the vessel to leave 
Dutch jurisdiction.’ 


The Dutch Government at once sent a cablegram to the 
Governor General of the Netherlands East Indies asking 
for information. The East Indies Government had al- 
ready made an investigation of the case on its own initia- 
tive and sent in its report, which was received within a 
few days after the despatch of the request for informa- 
tion. According to this report the Indies officials also 
believed the Maria to have been originally an English ves- 
sel, namely the Dacre Hill. The officials were the more 
convinced of this since the captain of the vessel was un- 
able to clear up certain suspicious circumstances. Orders 
were immediately sent to the Indies officials to request 
the Maria to leave the Indies waters at once or undergo 
internment.) The Dutch Government indicated that it 
would in a later note reply to the British objections to the 
new application of the rule laid down in Article 10 of the 
Proclamation of Neutrality. 


This decision of the Dutch Government did not, how- 
ever, satisfy the British Government. To intern the Maria, 
in case she did not leave the Indies waters, and to restore 
her to Germany at the close of the war, was utterly in- 
compatible with the rule as laid down in the Dutch Aid 
Memoire of April 1st, and also contrary to the principle 


10) D. O. B., IV, 41-42; British Parl. Papers, Notes 4 and 5. 
11) D. O. B., IV, 42; British Parl. Papers, Note 6. 
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which was supposed to underlie the rule. To intern the 
vessel would be precisely a violation of the principle, 
since it would enable one of the belligerents to continue 
the hostile act by which the vessel was acquired under the 
protection of a neutral. The only course consistent with 
the rule and the principle underlying it, was to proceed 
to compulsory expulsion of the vessel from Dutch waters 
in case she refused to leave. 

A second objection of the British Government to the 
Dutch decision eventually to intern the Maria was that it 
was contrary to the obligations of neutrality. The Ger- 
man vessels were able to use the Dutch ports only as a 
place of refuge to escape enemy capture, because of the 
control of the British naval forces over the seas, whereas 
British vessels required entrance to Dutch ports only in 
the course of ordinary trade operations. The rule as ap- 
plied would thus allow the former British vessels captured 
by the Germans to use the Dutch ports and waters solely 
as a place of refuge while denying the former German 
vessels captured by the British an equivalent con- 
cession.?”) 

To this protest, as well as to the original British objec- 
tions to the rule, the Dutch Government made an ex- 
tended reply in a note of the 1st of December, 1916. It 
pointed out that it had at the very beginning of the war 
made the decision not to allow the transportation across 
its territory of any goods obtained as the result of an act 
of war, and this rule had been applied to all goods so ob- 
tained, no matter how legitimately the goods might have 
been acquired under the law of war. Under this regula- 
tion the navigation of the Scheldt had been prohibited to 
the thirty-seven vessels captured and re-captured at Ant- 
werp at the commencement of the war. The regulation as 
laid down in the case of theMaria was no different from 
the rule laid down then. The rule in respect to the owner- 
ship of captured vessels and in respect to the requisition- 
ing of enemy vessels belongs to the law of war, whereas 
the rules which the neutral must apply belong to the law 


12) D. O. B., IV, 42-48; British Parl. Papers, Note 7. 
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of neutrality. The Dutch Government did not deny en- 
trance to its jurisdiction to a requisitioned or captured 
vessel after it had been sold to the subject of a neutral 
state and had acquired the right to fly the flag of that 
state. The neutral Government under whose flag the 
vessel flies assumes responsibility for the ownership of 
the vessel, and the other neutral has no longer the duty 
to inquire into the original status of the vessel. As re- 
garded the internment of the Maria, the only sanction 
known to international law for the violation of the prohi- 
bition of entrance to neutral jurisdiction is internment. 
Furthermore, such prohibition may not exclude entrance 
in all cases, as for instance in case of unseaworthiness, 
stress of weather, or lack of fuel and provisions. The 
Maria had been granted a definite period in which to 
make repairs, and when on the 12th of November this 
period terminated, the vessel was interned. In respect to 
the question of the ultimate disposition of the Maria after 
the war, the Dutch Government gave the assurance that 
the vessel would not be restored to Germany without 
further consideration. If the peace terms contained no 
provisions for the disposition of the Maria, the Dutch Gov- 
ernment would decide the matter upon a basis of strict 
impartiality. Furthermore, the fact that the regulation 
providing for internment operated unequally upon the 
opposing belligerents was of no concern to the neutral 
government so long as the regulation was logical and 
justified.» 


Another incident shortly arose to cause the British 
Government to send another note of protest. On Decem- 
ber 28, 1916, the British steamship Hunstrick entered the 
harbor of Sabang for the purpose of refueling. The 
authorities of the port ascertained that the Hunstrick was 
originally the German ship Belgia which had been cap- 
tured by the British during the war. Upon this ground 
the port authorities refused to allow the vessel to add to 
her store of fuel, since she had ample supply to reach the 


13) D. O. B., 1V, 48-44; British Parl. Papers, Note 8. 
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next British port. The vessel was ordered to leave the 
port, which she did.) 

This incident led the British Government to renew its 
protest in a note of March 23, 1917. The British Govern- 
ment made special efforts to point out that it regarded 
the Dutch action as a violation of the provisions of the 
treaties of commerce and navigation in force between the 
two countries. Article 3 of the Treaty of October 27, 1837, 
provides among other things that all vessels which have 
been captured from the enemy and have been regularly 
condemned by a British Prize Court, shall be regarded as 
British vessels, and under Article 2 of the Convention of 
March 27, 1851, the Dutch Government agreed that all 
vessels which according to the laws of Great Britain are 
to be deemed British vessels should for the purpose of 
the Treaty of 1837, be deemed British vessels. A reserva- 
tion was made by the Dutch plenipotentiary who signed 
the Treaty restricting its application to the European pos- 
sessions of the Netherlands, but this did not affect the 
definition of British merchant vessels which was accepted 
by the Dutch Government in that treaty. In thus making 
a distinction between the Hunstrick and other British 
merchant ships the Dutch Government was violating a 
treaty engagement with Great Britain.?®) 

In a note of June 13, 1917, the Dutch Government once 
more justified its regulations in respect to the admission 
of vessels whose status had been changed as the result of 
an act of war. The provisions of the treaties cited did not 
obligate either party to admit all vessels of the other 
under all circumstances, and the British Government 
itself had not hesitated to close certain of its harbors to 
Dutch vessels during the war. Nor could the Dutch Gov- 
ernment subscribe to the opinion, in view of the fact that 
the provisions of the treaties applied only to the Euro- 
pean territory of the Netherlands, that the British vessels 
should profit under the provisions of this treaty in the 
overseas harbors. As far as the Hunstrick was concerned, 


14) D, O. B., IV, 38; British Parl. Papers, Note 8. 
15) D. O. B., IV, 44-45; British Parl. Papers, Note 9. 
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the Dutch Government felt that the interpretation given 
the rule by the Indies authorities was too severe, and in- 
structions had been sent to the Indies Government offi- 
cials to henceforth permit vessels acquired by an act of 
war to take on fuel to the limit of their capacity, no matter 
how near the next port of their own country might be. 


The British Government was not yet convinced of the 
justification of the Dutch rule and in a memorandum of 
October 5, 1917, replied to the last Dutch note and once 
more set forth its objections to the regulation. The clos- 
ing of certain ports in time of war as a military measure 
could not be regarded as a violation of the treaty, since 
such action was taken as part of the military operations 
against the enemy, while a neutral, undertaking no mili- 
tary operations, could not be under the necessity of simi- 
lar action. The fact that the British Government had 
itself invoked the principle that neutral territory must 
not be used to facilitate the perpetuation of acts of war, 
in the case of the transit across Dutch territory of goods 
coming from the parts of Belgium occupied by the Ger- 
mans, did not deprive it of the right to criticize the prin- 
ciple involved. Moreover, the rule laid down operated 
to violate and not to carry out the principle. The only 
way the principle could be enforced would be either to 
expel all such vessels from its ports or to restore them to 
their former owners. To intern such vessels was actually 
compelling the perpetuation of the act of war for the 
duration of the war, since the Germans could prevent re- 
capture of the vessel by merely steaming into a Dutch 
port. The fact that belligerent troops and warships are 
permitted to take refuge within neutral territory under 
the rules of international law was not, in the opinion of 
the British Government, at all relevant since the intern- 
ment of duly condemned prizes was not required by in- 
ternational law. The note ended in an expression of sur- 
prise that there should be associated with the name of 
The Hague so many peculiar and unsound views of inter- 
national law as had been adopted or invented by the 


16) D. O. B., IV, 44-45; British Parl. Papers, Note 10. 
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Dutch Government during the war, and this was “bound 
to be a factor for consideration in deciding upon the meet- 
ing place for future international legislative confer- 
ences, ”’!”) 

An extended reply to these protests was made by the 
Dutch Government in a note of the 28th of February, 
1918, but a few new points were brought forward. Just 
as the British Government had the right without treaty 
violation to exclude Dutch vessels from certain of its 
ports as a military measure, so the Dutch Government 
could do the same in the interest of maintaining a strict 
neutrality. Whatever might be the validity, from the 
point of international law, of a decision of a national 
prize court, such decision could not restrict the right of a 
neutral to take in respect to such vessels measures which 
comported with its state of neutrality. The rule was not 
unsound simply because it did not apply to condemned 
vessels which had been sold to subjects of other neutrals, 
since from the moment that a neutral state gives a vessel 
the right to fly its flag, the vessel is given a new juridical 
personality—the personality of a neutral vessel. For the 
transfer of the flag, the neutral state whose flag the ves- 
sel now flies, is alone responsible. Nor could the vessel 
be restored to its original owners, since that would com- 
pletely set aside the consequences of the act of war, and 
this a neutral could in no wise do. And to compel a ves- 
sel to leave port under all circumstances would make the 
recapture of the vessel certain, as in the case of the Maria. 
This, too, would be contrary to the maintenance of a strict 
neutrality.'®) 

The British Government had also demanded the in- 
ternment of the crew of the Maria upon the ground that 
she had entered Tandjong Priok armed, with munitions 
hidden on board, and that the crew belonged to the Ger- 
man naval forces. An investigation failed to reveal the 
existence of any of the alleged facts and the Dutch Gov- 
ernment refused to intern the crew.) 


17) D. O. B., IV, 46-47; British Parl. Papers, Note 11. 
18) D. O. B., IV, 47-48, Note 32; British Parl. Papers, Note 12. 
19) D. O. B., IV, 48-50; Notes 33-37. 
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Ill. Compatismiry oF THE DutrcH REGULATION WITH 
THE RULES OF INTERNATIONAL LAW 


The Dutch rule of prohibiting the admission of ad- 
judicated prizes and requisitioned enemy vessels is novel 
in international law. Questions with respect to the ad- 
mission of uncondemned prizes have, of course, been 
numerous. In the famous case of the Appam, a captured 
British merchantman brought into Newport News by a 
German prize crew was libelled by the original owners. 
The German ambassador protested the jurisdiction of the 
courts over the prize on the ground that under the Prus- 
sian-American Treaty of 1799 German captors had a right 
to sequester their prizes in American ports. The German 
ambassador further contended that in any event Article 
21 of the 13th Hague Convention, to which the British 
Ambassador appealed, was not applicable since Great 
Britain had refused to ratify it. The United States 
Supreme Court restored the vessel to the original British 
owner, holding that the case was governed by Article 21 
of the 13th Hague Convention on the grounds that its pro- 
visions limiting the right of bringing in prizes to cases of 
unseaworthiness, stress of weather, or want of fuel or 
provisions, was merely declaratory of international law.?°) 

Many considerations, such as that of self-defense and 
the maintenance of a strict neutrality, which may be ad- 
vanced to justify the prohibition of entry of warships into 
neutral waters, can not be advanced with the same force 
to justify the prohibition of entry of condemned prizes 
or requisitioned enemy vessels. The Dutch regulation in 
respect to the admission of these latter vessels directly 
raises the question of whether a belligerent merchantman 
has an unqualified right to enter and use a neutral port. 


20) 248 U. S. 124; Scott, Cases, pp. 857 ff. In the case of the 
“Farn’”, the United States Government allowed the privileges of a bel- 
ligerent warship to be extended to an uncondemned German prize cap- 
tured from the English. The vessel was being used as a tender to 
some German warships. The Secretary of State held that ‘an enemy 
vessel which has been captured by a belligerent cruiser becomes as 
between the two governments the property of the captor without the 
intervention of the Prize Court”, A. J. I. L., Sp. Supp. IX, 361-865. 
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It is generally admitted that a state may refuse to 
allow commercial intercourse on land, subject to modifi- 
cation by existing treaties. But in regard to intercourse 
by sea this right) is not so clear, since the sea serves as 
an international highway and the hospitality of all ports 
is a necessity if the seas are to serve effectively as such 
highways.*?) Though there may be some uncertainty as 
to whether the ordinary hospitality accorded by one 
nation to the ships of another is a privilege or an un- 
doubted right, the best evidence indicates that, subject to 
the right of entering a port for humanitarian reasons, it 
is a privilege and not aright. Prohibition of entry to cer- 
tain ports is not uncommon. Even during the war Eng- 
land prohibited entry to several of her ports.”) In the 
Napoleonic Wars the United States, though not prohibit- 
ing the entry, prohibited the departure of all vessels, 
foreign as well as domestic, on a foreign voyage.) 


A brief reference to navigation politics will confirm 
this view. Many states discriminate against foreign ves- 
sels in their ports,2) while others absolutely exclude 
foreign vessels from their coastwise trade.) The exclu- 
sion of foreign vessels from colonial trade and shipping 
is a practice that was at one time almost universal,?”) and 
in China even today no port is open except by treaty.’®) 
Here is a present day international situation, to which 
most of the leading powers have subscribed, frankly 
based upon the principle that a state may close or open 
its ports at its own desire. A modern case of an exercise 
of an extraordinary power over vessels in its harbors is 
that of Portugal which, while technically still a neutral, 
requisitioned the German ships in her ports. This action 
of Portugal was defended “as a right which is inherent 


21) See Fisk and Pierce, International Commercial Policies, Chap- 

ter a “Prohibitions Affecting International Trade”. 
) Oppenheim, II, 417. 

Bh See Chapter on admission of armed merchantmen. 

24) Moore, Digest, VII, 142 ff. 

25) Fisk and Pierce, op. cit., Chapter XVIII, “Navigation Politics”. 

26) Bowman, The New World, pp. 510-518. 

27) Fisk and Pierce, op. cit. , Chapter XVII, “Navigation Politics’. 

28) Bowman, op. cit., pp. 510-513. 
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in the sovereignty of the state, and which can not be chal- 
lenged by any foreign power.””*) Italy, in 1915, while still 
a neutral, seized German vessels in its ports. If a neutral 
may exercise such a drastic power as the requisitioning 
of foreign vessels in its ports, a neutral may exercise the 
lesser power of excluding altogether from its waters bel- 
ligerent vessels acquired as a result of an act of war, 
though a question as to the reasonableness of the classi- 
fication may well be raised. 


The Dutch practice of excluding condemned prizes 
must, however, face a serious criticism. It has been a 
universally accepted rule that condemnation by prize 
courts, except in cases of extreme irregularity, gives good 
title.*°) The sentence of a belligerent prize court of com- 
petent jurisdiction is conclusive, and binding upon all 
parties and in all countries.*?) Any other rule would lead 
to all kinds of confusion. It is of course true that the 
Dutch Government did not go behind the title the court 
decision gives, but it nevertheless practiced an active dis- 
crimination against vessels holding such title. 


Undoubtedly the real reason that impelled the Dutch 
Government to adopt this rule was the situation in regard 
to the transit of materials over Holland from Belgium to 
Germany.*?) Germany wished the free transit of all goods 
across Dutch territory but by reason of pressure from 
England some sharp limitations were placed upon this 
transit by the Dutch Government. One of the restrictions 
upon this transport across Holland was that no war booty 
or requisitioned goods could be so transported. These 
restrictions upon this transit over Dutch territory the Ger- 
man Government bitterly resented. In this, as in so many 


29) Viscount, then Sir Edward, Grey in the British House of Com- 
mons, May 14, 1916. 

30) Wright, Enforcement of International Law Through Municipal 
Law in the U. S., pp. 182-133. Moore, Digest, VII, 636 ff. 

31) American Cases: ‘“Invincible”’,.1 Wheaton 238, 261 (1816); 
“The Alberta”, 9 Cranch 359 (1815); “The Estrella”, 4 Wheaton 298; 
(1819); British Cases: “Hughes and Cornelius”, King’s Bench, 
(1682), Spinner, 59; “Donbree vs. Nakier” 2 Bingham’s New Cases, 
781, 795, (1836). 

32) See Chapter III. 
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other instances during the war, Holland was caught be- 
tween the conflicting interests of a continental and a 
maritime belligerent power. So when the Dutch Govern- 
ment was led to impose these restrictions on the transport 
across its land, it felt logically bound, in justification to 
Germany, to apply the same rule to its territorial waters. 
If a neutral ought not to allow its territory to be used to 
facilitate the continuation of an act of war, it ought not 
to permit its territorial waters to be so used.**) It will be 
remembered that the rule was formerly adopted and 
promulgated in view of the treatment to be accorded to 
the German vessels which had just been seized by Portu- 
gal, should they seek to enter Dutch ports. 


The Dutch Government never fully answered the Brit- 
ish objections that the rule as applied actually worked to 
violate the principle it sought to carry out. What shall 
the neutral do in case such a vessel enters one of her ports 
and refuses to leave? The Dutch Government decided 
that internment was the only course to pursue in that case. 
But as the British Government pointed out, in case of a 
belligerent which had been swept from the seas and which 
has no outlying ports to speak of, internment of the ves- 
sel may often serve its purpose as well as taking the vessel 
into its own ports. It is true that in most cases the peace 
terms will determine the ultimate disposition of the ves- 
sel, but the continental belligerent can, by taking the 
vessel into a neutral port and allowing it to be interned 
there, prevent the stronger maritime power from again 
acquiring use of the vessel for the duration of the war. 
This really amounts to sequestration as provided by Arti- 
cle 23 of the 13th Hague Convention, and oddly enough 
this phase of the question was raised by neither party. 


Lastly, it ought to be noted that the Dutch regulation 
excluding from Dutch waters belligerent vessels acquired 
as a result of an act of war, is in the direction of placing 
neutral duties in case of naval war upon the same basis 
as the duties of a neutral in case of war on land. 


33) D. O. B., Il, 34, for statement by Dutch Government to this 
effect. 
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INTERNMENT REGULATIONS AND THEIR 
ADMINISTRATION 


I. REGULATIONS WITH RESPECT TO INTERNMENT 


AY THE Dutch internment regulations belong first of 
all the provisions of the Neutrality Proclamation. 
With the exception of Article 3, which provides for the 
internment of belligerent warships violating the prohibi- 
tion of admission to Dutch territorial waters, the intern- 
ment articles of the Proclamation are in practical cor- 
respondence with those of the 5th and 13th Hague Con- 
ventions dealing with this subject. During the early 
months of the war, however, additional regulations of a 
more detailed nature were issued. Thus on August 8, 
1914, the Minister of War issued certain regulations for 
carrying out the provisions of the first clause of Article 3 
of the Proclamation.’) Most of these regulations are 
nearly identical with Chapter II of the 5th Hague Con- 
vention. 

A third national internment regulation is found in the 
royal decree of November 27, 1914, issued to supplement 
the royal decree of March 19, 1913, and merely provides 
some additional rules for the organization and work of 
the Netherlands Red Cross. Article 2 in particular 
charges this organization with the duty of establishing 
and maintaining a Bureau of Information for the sick 
and wounded, which bureau shall also serve as the 
Bureau of Information for prisoners of war and interned 
soldiers. This Bureau shall be charged with the extension 
of aid to these persons in conformity with Articles 14 and 
15 of the 5th Hague Convention.”) 

A law passed on December 31, 1914, containing penal 
and disciplinary regulations with respect to military per- 


1) See Appendix VIII. 
2) See Appendix IX. 
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sons of foreign powers interned in the Netherlands, con- 
stituted the fourth national regulation with respect to in- 
ternment. In general, this law placed military persons 
interned in the territory of the State on the same footing 
as far as penal and disciplinary laws and regulations were 
concerned, with Dutch military persons, and the intern- 
ment camp for the above purposes was incorporated into 
the organization of the Netherlands land and sea forces. 
Any such persons leaving in violation of a promise, or 
violating a promise under which they were granted a tem- 
porary or permanent leave, were punished with a maxi- 
mum of six years of military imprisonment. The above 
offenses were punishable even though they were com- 
mitted outside of Dutch territory in Europe.*) In a state- 
ment of interpretation of this law it was declared that the 
expression “interned military persons belonging to a 
foreign power” was to be construed in a liberal sense, to 
include not only foreign military persons, but also escaped 
prisoners of war.*) 


II. Dretomatic CORRESPONDENCE WITH RESPECT TO 
INTERNMENT REGULATIONS 


A. PERSONS 


1. Internment of Shipwrecked, Wounded or Sick, Coming from 
Belligerent Warships 


On the morning of September 22, 1914, three English 
cruisers, the Abouker, the Cressy, and the Hogue, were 
torpedoed about thirty miles from the Dutch coast by the 
German submarine “U-9.” About 200 men of the torpe- 
doed vessels were rescued by two Dutch vessels, the Titan 
and the Flora. A small number of the rescued sailors 
upon request were handed over to a British torpedo boat, 
which arrived upon the spot soon after the disaster, while 
the others were landed upon Dutch territory. Pending 
the decision of the Dutch Government as to whether in- 
ternment should take place or not, the shipwrecked 


3) See Appendix X. 
4) Carsten, Maatregelen, p. 148. 
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sailors were placed in temporary internment. They were, 
however, soon released by the decision of the Government 
that a neutral is under no obligation to proceed to intern- 
ment in case of shipwrecked, wounded, or sick brought 
into neutral territory by a neutral merchant vessel with- 
out having encountered a warship of the opposing bel- 
ligerent and without having had communication with 
such warship.®) 


On June 22, 1916, twenty-two shipwrecked sailors were 
landed upon Dutch territory by a Dutch fishing vessel. 
These twenty-two, of whom twenty-one were German and 
one was British, were some of the survivors of the crews 
of belligerent warships which had had a battle in the 
North Sea. These were likewise freed.*) A peculiar case 
was that of the survivors of the French shipwrecked tor- 
pedo boat, Mousquet. In the early part of the war this 
vessel was destroyed in a battle with the German cruiser, 
Emden, and the shipwrecked crew placed on the British 
merchant steamer, Newburn, by the commander of the 
Emden. The commander of the Emden entered on the 
journal of the Newburn that he granted the French 
sailors freedom, and when the vessel arrived at the port 
of Sabang the sailors were not interned.”) 


The German Government protested that in accordance 
with the general principles of international law the ship- 
wrecked men of the three British vessels should have been 
interned. The German Government, however, did not 
wish to protest their liberation, but expressed the expecta- 
tion that the Dutch Government would continue to press 
its demands with the British Government for the libera- 
tion of German citizens, subject to service in the German 
army, taken from Dutch vessels, an act utterly in viola- 
tion of international law. The Dutch Government in re- 
ply directed attention to the provisions of the Hague 
Convention for the adaptation to naval war of the princi- 
ples of the Geneva Convention. Article 12 of this Con- 


5) Recueil, p. 174. D.O. B., Il, 34. 
6) D. O. B., III, 32. 
7) Ibid., I, 34. 
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vention deals with wounded, sick, or shipwrecked, found, 
among others, on neutral merchant ships. In regard to 
these persons this Article recognizes the right of bel- 
ligerent warships to demand that they be handed over. 
Article 14 stipulates that such persons falling into the 
power of the other belligerent are prisoners of war, and 
the Article then further stipulates what may be done with 
them. One of the possibilities cited is that they may be 
taken into a neutral port. In this event, Article 15 then 
further provides that the shipwrecked, sick, or wounded, 
who are landed at a neutral port with the consent of the 
local authorities, must, unless an arrangement is made to 
the contrary between the neutral and the belligerents, be 
guarded by the neutral state so as to prevent them again 
taking part in the operations of the war. The Convention 
did not take into account the possibility of sick, wounded, 
or shipwrecked being picked up by a neutral merchant 
ship not meeting a belligerent warship. A passage in the 
report of Professor Renault, who served as the reporter 
of the Commission which drafted the Convention, ex- 
pressly states that if a neutral merchant vessel which has 
casually picked up wounded or sick, even shipwrecked 
men, arrives in a neutral port without having met a 
cruiser and without having entered into any agreement, 
the individuals which it disembarks do not come under 
the provision of Article 15, but are free.’) The Nether- 
lands had ratified the above Convention and was bound 
to conduct itself according to its provisions, regardless of 
the fact that Great Britain did not ratify it. The conduct 
of the Dutch Government was not in conflict with the pro- 
visions of Article 3 of the Proclamation. The rescued 
English sailors were, the moment they were taken on 
board the Dutch vessels, guests of the Netherlands, and 
they landed on Dutch territory independently of their 
own wills. Had they been picked up within the Dutch 
territorial waters as shipwrecked because of a naval en- 
counter there, Article 3 would have been applicable.°) 


8) Hague Peace Conference, Proceedings, I, 73. 
9) D. O. B., II, 27-28. 


154 


Internment Regulations and Their Administration 


The German Government remained dissatisfied with 
the Dutch position. It contended that the rescued ship- 
wrecked persons should have been released only with its 
consent. Since Great Britain had not ratified the 10th 
Hague Convention, the ratification by Germany and the 
Netherlands could have no influence as against Great 
Britain. Only the general principles of international law 
were applicable to this case, and these provide that per- 
sons belonging to the armed forces of a belligerent state 
coming upon neutral territory must be interned. The 
German Government added that the retention of the ship- 
wrecked British sailors would have placed in the hands 
of the Dutch Government a powerful weapon with which 
to compel the British Government to release the German 
reserves taken off Dutch vessels. The line of action of 
the Dutch Government in the two cases gave the German 
Government the impression that in respect to the two bel- 
ligerents the Dutch were not measuring with the same 
yardstick. To this the Dutch Government replied that its 
position as a neutral did not permit it to ask the advice 
of a belligerent power as to how it was to administer its 
neutrality measures. It is true that Article 18 of the 10th 
Hague Convention states that the provisions of the Con- 
vention do not apply except between contracting powers, 
and then only if all the belligerents are parties to the Con- 
vention, but the Dutch Government had declared through 
its ratification of the Convention that it regarded the pro- 
visions as declaratory of international law, and that it 
would use its provisions as a guide of neutral conduct no 
matter who were the belligerents. The Dutch Govern- 
ment resented the implication that it was not administer- 
ing its neutrality measures with impartiality. Only could 
it be said that this was the case if a different rule was 
adopted in an exactly similar situation.’ 


In still another note on this subject the German Gov- 
ernment maintained that the Dutch Government could 
have made the release of the shipwrecked British sailors 
contingent upon the like release of German subjects 


10) Jbid., II, 28-29. Note of March 15, 1915. 
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illegally taken off Dutch vessels. The Dutch Government 
maintained in reply to this that it could no more consult 
Great Britain than Germany in regard to a duty imposed 
upon her as a neutral, and that it could not make the per- 
formance of this duty the subject of an agreement with 
one of the belligerents.’» 


A brief correspondence with the British Government 
took place over the internment by the Netherlands of sur- 
vivors of the British submarine “E-17,” which were 
brought to land by the Dutch warship North Brabant. 
The “E-17” was destroyed while submerged outside of the 
Dutch three-mile limit. The British Government pro- 
tested the internment of its crew because of the fact that, 
according to the statement of its commander, the “E-17” 
had mistaken the North Brabant for a German cruiser 
and had precipitately plunged itself under water, in spite 
of a grave defect in its mechanism. The North Brabant 
was thus the immediate, though unconscious cause of the 
destruction of the “E-17.” Furthermore, the wrecking of 
the “E-17” had not been the result of a naval battle. Nor 
had the 10th Hague Convention been ratified by Great 
Britain, and on grounds of Article 18 the Convention was 
not applicable to British shipwrecked sailors. The British 
note, however, placed more emphasis on the moral than 
on the juridical aspects of the question.’*?) The Dutch 
Government in its reply pointed to the plain provision of 
Article 13 of the 10th Hague Convention to the effect that 
if sick, wounded, or shipwrecked persons are taken on 
board a neutral warship, every possible precaution must 
be taken that they do not again take part in the opera- 
tions of the war. The fact that Great Britain had not rati- 
fied the Convention was irrelevant, since the Convention 
had been ratified by so many powers that it must be re- 
garded as declaratory of international law, and so the 
Dutch Government regarded it. Nor did the fact that the 
“E-17” had become shipwrecked because of the mistaken 
identity of the North Brabant and not as a result of a 


11 [bid., II, 29-30. Notes of Sept. 20, 1915, and Jan. 31, 1916. 
12) Jbid., II, 31. Note of Feb. 3, 1916. 
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naval battle make any difference. The provisions of Arti- 
cle 13 are stated in general terms and do not distinguish 
between a shipwreck caused by a naval battle and a ship- 
wreck caused by other means.") 


In the case of military aviators belonging to bellige- 
rents and found in danger of death in the open seas and 
picked up by a neutral merchantman and landed at a 
Dutch port the same rule was applied as in the case of 
shipwrecked sailors brought into Dutch territory by a 
neutral vessel. And by application of the same principle 
as applied to shipwrecked sailors brought in from the 
high seas by a neutral warship, belligerent military 
aviators were also interned.) 


2. Internment of Military Persons in Civilian Clothes 


In the early days of the war there were among the 
Belgian soldiers which crossed the Dutch frontier some 
who had discarded their uniforms for civilian clothes in 
order to facilitate their escape to Dutch territory. The 
Dutch Government also interned these. Whenever a per- 
son in civilian clothes was found to have upon him identi- 
fication plates or marked underwear, from which it ap- 
peared that the wearer belonged to the armed forces of 
a belligerent, he was interned.*) 


3. Internment of Deserters — 


A considerable number of German deserters crossed 
the Dutch frontier from Belgium in the early days of the 
war, and so far as they bore evidence of belonging to or 
having belonged to the German armed forces, they were 
interned. The German Government, according to the 
Dutch papers, notified the Dutch Government that it 
would no longer reimburse the Dutch Government for the 
expenses incurred in the internment of German deserters, 
and that likewise it would no longer give aid to the de- 


13) [bid., II, 31-32. Note of March 18, 1916. 
14) [bid., II, 30. Recueil, pp. 145-146. 
15) Carsten, op. cit., pp. 99-108. 
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pendents of these deserters left behind in Germany.’ 
The German Government clearly intended the Dutch Gov- 
ernment to understand that it no longer regarded the de- 
serters as belonging to its armed forces. This led the 
Dutch Government to adopt a new rule in regard to de- 
serters crossing its frontier. It decided to free the 
deserters already interned, and not to intern those cross- 
ing its frontier in the future. In the opinion of the Dutch 
Government, deserters, from the point of view of the neu- 
tral in whose territory they are found, have lost the char- 
acter of belligerents. However, they must not be freed 
until after the neutral has made an independent investi- 
gation in regard to the actual circumstances under which 
they crossed the frontier, and as to whether they are re- 
garded as deserters in their own country, and have been 
condemned as such. In conformity with the above rules 
many German deserters were freed.*” 


4. Wounded Brought Over the Dutch Frontier by Neutrals 
and Interned 


During the fighting in the early days of the war along 
the Limburg frontier, several Dutch Red Cross am- 
bulances crossed over and brought a number of wounded 
German and Belgian soldiers into Dutch territory, where 
they were interned. After an investigation into the cir- 
cumstances under which these wounded soldiers were 
brought into Dutch territory, the Dutch Government de- 
cided that they had been wrongfully interned since they 
had been brought into Dutch territory without their con- 
sent, and that consequently they ought to be released. 
The same rule was followed in similar cases along other 
parts of the frontier.1®) 


5. inberation of Invalid Military Persons Interned in Holland 


In the early part of 1915 an agreement was reached 
between Great Britain and Germany in regard to the ex- 


16) [bid., 101-102; refers to item in De Telegraaf of September 
22 1915; 

17) D. O. B., Ul, 34. Recueil, p. 178. 

18) D. O. B., I, 36. Recueil, p. 177. 
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change of invalid war prisoners. This agreement led the 
Dutch Government to propose to the Belgian, German, 
and British Governments that they consent to the libera- 
tion of those of their soldiers interned in Holland who had 
become permanently unfit for further military service. 
To this proposal the belligerents consented, Germany also 
agreeing to accept the condition imposed by the Belgian 
Government that the liberated Belgian prisoners should 
not be treated as prisoners of war upon their return to 
Belgium. In conformity with the above agreement a num- 
ber of invalid persons interned in Holland were sent back 
to their home country.” 


6. Foreign Leaves Given to Interned Military Persons 


By analogy based upon Article 11 of the 5th Hague 
Convention and Article 24 of the 13th Hague Convention, 
the Dutch Government believed it could grant leaves out- 
side of the country in case of special circumstances, such 
as serious illness of near relatives. Those desiring such 
permission were obliged to give their word of honor that 
they would return within the stated time. Although the 
Hague Conventions contain no provisions for liberties to 
interned soldiers below the rank of officers, the same 
privilege was extended to privates in similar circum- 
stances.”°) 


7. Transit of Invalid Prisoners of War Across Dutch Territory 


As was mentioned above, the English and German 
Governments early in 1915 came to an agreement for the 
repatriation of all prisoners of war who had become unfit 
for further military service. The coédperation of the 
Dutch Government was asked in order that the transit 
might take place over Holland. The Dutch Government 
coéperated to the fullest extent, while the Dutch Red 
Cross took upon itself to provide and care for the invalid 
soldiers during the transit. 

In the middle of February the first Pane took 


19) D. O. B., I, 36. Recueil, pp. 177-178. 
20) D. O. B., 1, 35-36. Recueil, pp. 176-177. 
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place. The German prisoners were brought from Eng- 
land to Flushing on an English vessel, which also took 
back to England the English prisoners brought to Flush- 
ing by train. A second exchange took place in June, and 
this time the Dutch Government was asked to permit the 
transport over sea to be made on a Dutch boat. This re- 
quest was also granted, and the Netherlands Red Cross 
under this arrangement assumed the care of the invalid 
soldiers on the sea voyage also. On the same basis other 
exchanges took place in August, October, and December 
of 1915, and February of 1916. The costs of the transport 
across Holland and also the costs of the transport on the 
Dutch vessel were borne by the Dutch Government at its 
express wish.”) In an exchange of May, 1916, the trans- 
port at sea again took place on a British hospital ship. 
In exchanges on August, October, and December of 1916, 
the Hoek of Holland was made the point of embarkation 
and debarkation, and the sea transport took place on a 
Dutch vessel. In the last named exchange invalid Ger- 
man civilians, interned in England, were included.” 


8. Internment in Holland of British and German War Prisoners 
and Civilians 

A meeting was held in The Hague in June and July, 
1917, of representatives of the British and German Gov- 
ernments to discuss different matters in regard to the in- 
ternment of combatant prisoners of war and civilians. 
The Netherlands Minister for Foreign Affairs presided 
over the meeting with the assistance of the Dutch Min- 
ister at Stockholm. The discussions thus held led to a 
number of agreements of which only a few are of interest 
here. The Dutch Government declared itself ready to 
receive for internment within its territory 8,000 prisoners 
of war from each belligerent. The British and German 
Governments agreed to repay the costs of the internment 
of their respective subjects and to supply the necessary 
material for the building and upkeep of the internment 


21) D. O. B., I, 36-87; II, 35-36. 
22) [bid., III, 28-29. 
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camp, for medical aid, fuel, food, and clothing for the in- 
terned, or at least not to hinder their importation into 
Holland. Under the agreement Holland received for in- 
ternment 7,500 sick and wounded combatant prisoners of 
war, 6,500 officers and non-commissioned officers who 
had been in captivity not less than eighteen months, and 
2,000 invalid civilians. They were placed in different 
parts of the country, and were housed some in hotels, 
some in reconstructed houses, and some in barracks. 
Since both the German and British Governments under- 
took to promptly return to the Netherlands any of these 
persons who might escape and come within their power, 
the persons interned under the agreement were given con- 
siderable liberty.**) 


B. PROPERTY 


1. Internment of Military Supplies Brought Upon Dutch Territory 
by Belligerent Soldiers 


All war supplies brought into Dutch territory by bel- 
ligerent soldiers were sequestrated in a depot at Delft.) 
So far as is known only war material originally belong- 
ing to them was ever brought into Holland by any of the 
belligerent soldiers crossing the frontier. 


2. Internment of Warships 


The unusual regulations of the Dutch Government in 
regard to the treatment of warships led to many intern- 
ments, the history of which is fully discussed in Chap. VII. 


3. Internment of Airships 


By royal decree of August 3, 1914, the Dutch Govern- 
ment forbade all airships, whether neutral or belligerent, 
from crossing the Dutch frontier.*) All efforts were 
made to prevent them from crossing the frontier and to 
force them to land when above it. The Dutch territorial 


23) D. O. B., IV, 77-87. Agreement also found in British Parl. 


Papers, Mise. No. 12 (1917, ed. 8594). 
24) Carsten, op. cit., p. 115. 
25) See Chapter VI. 
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waters were included within the prohibited jurisdiction. 
All belligerent airships landing in Dutch territory were 
interned for the duration of the war. Hydro-airplanes 
were placed on the same footing as airships.”®) 


4, French and Belgian Railway Cars in Dutch Territory 


The French and Belgian railway cars in Dutch terri- 
tory were differentiated into two groups: a) those cars 
which before the occupation of Belgium had crossed the 
Dutch frontier in the course of ordinary traffic, and 
b) those cars which had been sent across the Dutch fron- 
tier upon the fall of Antwerp in order to prevent them 
falling into the power of the German authorities. The 
Dutch Government decided that neither the cars belong- 
ing to class a nor those belonging to class b could be al- 
lowed to cross the Dutch frontier either into Germany or 
into German occupied territory. Under Article 53 of the 
4th Hague Convention these cars could be seized by Ger- 
many, if and when these cars came under her jurisdic- 
tion. To allow these cars to be sent into either German 
territory or German occupied territory would be virtually 
surrendering the cars to German seizure at the expense of 
the opposing belligerents. This would not be in con- 
formity with the maintenance of a strict and impartial 
neutrality. Thus although the cars were not officially in- 
terned, they were placed in quasi-internment by the pro- 
hibition on Dutch railways not to send the cars into the 
two specified territories.?”) 


5. Internment of War Material Brought into Dutch Territory 
from the High Seas 


In August, 1914, a German hydroplane while above 
the North Sea just outside of the Dutch waters was com- 
pelled to alight because of mechanical trouble. After hav- 
ing alighted it floated to shore and landed on Dutch ter- 
ritory where it was immediately interned by the Dutch 
authorities. The German Government protested this in- 


26) D. O. B., 1, 35; II, 24-27. 
27) D. O. B., 1, 37. Recueil, p. 180. 
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ternment on the ground that a hydroplane, especially one 
coming into Dutch territory as had this one, should be re- 
garded as a warship or an assimilated vessel, and that this 
hydroplane should be permitted to repair her damages 
according to the provisions of Articles 5 and 6 of the 
Proclamation and then be allowed to depart. The Dutch 
Government rejected this attempt to assimilate hydro- 
planes to warships, contending that they were sui generis. 
The internment of the hydroplane was dictated by the 
general rule by virtue of which any part of the armed 
forces of a belligerent must be interned when found in 
neutral territory.?®) 


From the very beginning of the war all kinds of war 
material was cast upon the Dutch shore. Some of it came 
from wrecked or destroyed warships and airplanes, but 
much of it was made up of torpedoes and mines, washed 
up by the storms, and not infrequently causing loss of life 
and great material damage. The explosive instruments 
of war were taken apart and together with all other mate- 
rial cast up on the Dutch shores were placed in intern- 
ment.?®) 


A protracted correspondence took place between the 
British and Dutch Governments with respect to the treat- 
ment of seaplanes and other war material salved on the 
high seas and brought into Dutch territory.*°) Shortly 
after the destruction just outside of the Dutch waters of 
the three English cruisers, Cressy, Aboukir, and Hogue, 
the English Government demanded the return of all ob- 
jects of value of the three vessels which might have been 
cast upon the Dutch coast or found in the waters of the 
North Sea. The Dutch Government replied that all the 
objects which formed a part of the equipment of the war- 
ships were being collected by the Dutch military author- 
ities and would be interned until the close of the war, 
while the objects which were the personal property of 


28) D. O. B., Il, 24-26. 

29) Carsten, Maatregelen, pp. 124-126. 

30) D. O. B., IV, 17-21. British Parl. Papers, Misc. No. 4 (1918), 
ed. 8985. 
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the crews of the vessels would be handed over to the Brit- 
ish consul at Amsterdam as soon as possible.*”) 


Subsequently a number of cases arose involving the 
internment of seaplanes or their equipment salved on the 
high seas and brought into Netherlands jurisdiction. The 
Dutch Government followed the rule laid down in the 
above case. All personal property. of the crews was im- 
mediately restored, but all objects which formed a part 
of the equipment were interned. To this internment the 
British Government protested at some length and with 
great vigor. According to the British notes the rules 
governing internment are not based on any one single and 
uniform principle largely due to the fact that the rules 
grew up gradually and severally and were agreed upon 
from different motives. Each particular case, then, 
should be judged according to the circumstances which 
characterize it. The case of seaplanes salved on the high 
seas and brought into neutral territory is similar to the 
case of shipwrecked members of belligerent forces res- 
cued by neutral merchantmen. If such shipwrecked men 
are rescued by a neutral warship, they must be interned 
according to the 10th Hague Convention, Article 13, 
whereas if they are rescued by neutral merchantmen and 
brought into neutral harbors, they need not be interned. 
None of the basic reasons for the duty of neutrals to in- 
tern belligerent forces could be used in favor of rescued 
seaplanes. The seaplanes did not enter Dutch jurisdic- 
tion to escape capture, to take in supplies, or to undergo 
repairs. In fact, the seaplanes did not get into Dutch ter- 
ritory voluntarily and on their own account, but quite ac- 
cidently, because the rescuing merchantmen might as 
well have taken it into an English as to a Dutch port. And 
lastly, in several cases at least, had the seaplanes been 
left at sea they might have been salved by the British 
Government, or by a British ship and taken into a Dutch 
port.®”) 


31) D. O. B., IV, 17. British Parl. Papers, Misc. No. 4 (1918), 
cd. 8985, p. 1. 

32) D. O. B., IV, 19-20. British Parl. Papers, op cit., pp. 3, 4, 
NG Ure 
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The Dutch Government justified its regulation with 
respect to the internment of seaplanes salvaged on the 
high seas and brought into Dutch jurisdiction, on the 
ground that to restore a shipwrecked warship, its acces- 
sories, or any other war material found on its coasts or 
salvaged on the high seas and brought into its ports, to 
the belligerent state to which they belonged, would be 
rendering to that belligerent a service incompatible with 
the observation of a strict neutrality and contrary to the 
principle stated in Article 6 of the 13th Hague Convention 
which fodbids a neutral to supply a belligerent, either 
directly or indirectly, with war material of any kind what- 
ever. The Dutch Government did not deny that the dif- 
ferent rules established by the second Hague Conference 
were not part of a single and absolute principle, but con- 
tended that a dominant principle did nevertheless exist, 
which, in conformity with the third paragraph of the pre- 
amble to the 13th Hague Convention,*®) should guide neu- 
tral states when they have to make a decision in cases 
not expressly provided for. This principle requires that 
a neutral abstain from all action which amounts to 
strengthening the armed forces of the belligerents. The 
rules prescribing internment are applications of this prin- 
ciple, and those which exclude it in certain cases have 
the character of exceptions. The case of shipwrecked 
men rescued on the high seas by neutral merchantmen 
and brought into neutral ports formed such an exception, 
but no such exception had been agreed upon with respect 
to war material brought into neutral territory under the 
same circumstances, and there is nothing to indicate that 
the powers represented at the Peace Conference regarded 
it as subject to the same rule as is applied in the case of 
shipwrecked men. In addition, a very good reason did 
exist for the exception just noted, and that is that in keep- 
ing with the general principle of international law which 
seeks as far as possible to safeguard personal liberty. 


33) The third paragraph of the preamble runs: “....in cases not 
covered by the present convention, it is expedient to take into con- 
sideration the general principles of the law of nations.” 
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This consideration did not arise in the case of material 
salved on the high seas. The principle to which the Dutch 
Government appealed permitted it to decide with abso- 
lute impartiality all cases not provided for in the Hague 
Conventions or in the deliberations of the Conferences, 
while the British view, on the contrary, which did not ad- 
mit of the existence of any dominant principle, and which 
would judge each case according to the circumstances 
which characterized it, would lead in practice to many 
arbitrary decisions.) 


II. INTERNMENT REGULATIONS OF THE GENEVA AND 
HAGUE CONVENTIONS 


Internment is a relatively new development in inter- 
national law. Internment on a large scale began only 
with the Franco-Prussian War, when large sections of the 
French Army were interned in Belgium and Switzer- 
land.**) The question of internment was taken up for 
consideration for the first time at an international con- 
ference at Brussels in 1874. The articles on internment 
of military forces incorporated in the Brussels Declara- 
tion were later adopted in almost identical form by the 
Institute of International Law meeting in Oxford in 1880, 
and later by the First Hague Conference which incor- 
porated them into the Convention Respecting the Laws 
and Customs of War on Land. At the Second Hague 
Peace Conference the articles on internment were taken 
out of the above Convention and placed in the Convention 
Respecting the Rights and Duties of Neutral Powers and 
Persons on Land, where they appear as Chapter II.*® 
With the exception of Article 13, which was added in 1907, 
and paragraph 2 of Article 14, which was added in 1899, 
the existing provisions for internment of military forces 
are the same as those adopted at Brussels in 1874. 

Article 11 provides that a neutral which receives on its 
territory troops belonging to the belligerent armies shall 

34) D. O. B., IV, 20-22, 24. 


35) Lawrence, op. cit., pp. 622-623. 
36) Reports, Vol. 1, 339. 
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intern them, as far as possible, at a distance from the 
theater of the war; it may keep them in camps, confine 
them in fortresses, or in places set aside for this purpose; 
and it may liberate the officers on parole not to leave the 
neutral territory without permission. Article 12 provides 
that in the absence of a special convention to the con- 
trary, the neutral shall supply the interned with the food, 
clothing, and relief required by humanity, which expenses 
shall be made good at the conclusion of peace. The ques- 
tion of what must be done with escaped prisoners of war, 
or prisoners of war brought by troops taking refuge in 
neutral territory is settled by Article 13. They are to be 
left at liberty, and if the neutral allows them to remain in 
its territory it may assign them a place of residence. 
Under Article 14 the neutral is given authority to grant 
passage through its territory of sick and wounded belong- 
ing to the belligerent armies, on condition that the trains 
carrying them shall carry neither personnel nor material 
of war. Should sick and wounded of one belligerent 
party be brought into neutral territory by the opposing 
belligerent party, the neutral must guard them so as to 
insure their not taking part in military, operations again. 
And finally Article 15 provides for the application of the 
Geneva Convention to the sick and wounded interned in 
neutral territory. 


Several articles in regard to internment are also found 
in the other Hague Conventions. Thus Article 14 of the 
4th Hague Convention imposes upon the neutral the duty 
of establishing a bureau of information for the interned 
within its territory, while Article 16 of the same Conven- 
tion confers upon such bureaus the privilege of free 
postage. Article 13 of the 10th Hague Convention pro- 
vides that if sick, wounded, or shipwrecked persons are 
taken on board a neutral warship, every possible precau- 
tion must be taken that they do not again take part in the 
operations of the war, while Article 15 regulates the dis- 
position of the shipwrecked, wounded, or sick, who are 
landed at a neutral port. Unless an arrangement is made 
to the contrary between the neutral and the belligerents 
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they must be guarded by the neutral so as to prevent them 
from again taking part in the operations of the war. The 
13th Hague Convention also contains a few provisions 
with regard to internment. Thus the first paragraph of 
Article 3 stipulates that the prize crew of a vessel which 
has been captured within the territorial waters of a neu- 
tral state must be interned if the prize is still within its 
jurisdiction, while Article 21 prescribes internment for 
the crew of a prize which violates the harbor regulations 
laid down in the article, and Article 24 prescribes the 
same treatment for both the belligerent warship and its 
crew violating the provisions of that article. 

A final regulation in regard to internment is found in 
paragraph 3 of Article 2 of the Geneva Convention for 
the Amelioration of the Condition of the Wounded in the 
Field. Both belligerent states under this Article are 
authorized to make mutual agreements to send the sick 
and wounded of the enemy to a neutral state with its con- 
sent and on condition that it shall charge itself with their 
internment until the close of hostilities. 


IV. CoMPATIBILITY OF THE DuTCH INTERNMENT 
REGULATIONS WITH THE RULES OF 
INTERNATIONAL LAW 


In the main the Dutch internment regulations fol- 
lowed rather closely the provisions laid down in the 
Gevena and Hague Conventions, and in so far as they did 
no comment is necessary. However much these Conven- 
tions have done to give certainty to the measures which 
a neutral must take in regard to internment, the provi- 
sions still lack much of completeness, and the peculiar 
position of Holland in relation to the theater of the war 
produced several situations which are not covered by 
these conventions. Thus the Dutch Government was con- 
fronted with the necessity of making decisions several 
times as to whether or not it should proceed to intern- 
ment, without having any clear rules of international law 
to guide it. This caused the Dutch Government to pro- 
ceed at times with great uncertainty, as for instance when 
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it first interned wounded German soldiers brought into 
its territory by Dutch Red Cross ambulances, and then 
after reconsideration released them. These defects and 
omissions in the existing conventions may well become 
the subject for the consideration of future international 
law conferences. 


A first grave defect in the conventional internment 
regulations became apparent when the Netherlands Govy- 
ernment was faced with the problem of what it should 
do with the shipwrecked sailors brought into port from 
the three British warships which were torpedoed just out- 
side of the Dutch territorial waters. Article 15 of the 10th 
Hague Convention, which prescribes the rules to be fol- 
lowed in case shipwrecked, wounded, or sick are landed 
at a neutral port, is phrased in indefinite terms, and 
leaves uncertain the important question as to whether its 
provisions apply to such persons which landed only by 
certain kinds of vessels or when landed by any kind of 
vessel and under any set of circumstances. However, 
when the Article is read in connection with the preceed- 
ing article and is regarded as a continuation of it, the 
natural conclusion seems to be that it is only when ship- 
wrecked, wounded, or sick are landed at a neutral port 
by a belligerent that they must be interned. When, in 
addition to this, the passage of Renault’s report is con- 
sidered, in which he expressly states that if a neutral 
merchant vessel which has casually picked up wounded, 
sick or shipwrecked men arrives in a neutral port with- 
out having met a belligerent. warship, the men are not to 
be interned, the correctness of the Dutch decision can 
hardly be questioned. 

The case of the survivors of the French torpedo boat 
Mosquet, which were placed on board the British 
merchantman Newburn by the commander of the Ger- 
man cruiser Emden and then landed by the Newburn in 
the port of Sabang, involved the question of what must 
be done when shipwrecked persons are landed at a neu- 
tral port by a belligerent merchantman, but since the com- 
mander of the Emden expressly granted these men their 
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freedom the grounds upon which the Dutch Government 
decided not to intern them remain uncertain. Probably 
the best judgment is that the provisions of Article 15 of 
the 10th Hague Convention are applicable only to ship- 
wrecked, wounded, or sick landed at a neutral port by a 
belligerent warship. 


The burden of the maintenance of a strict neutrality 
by a state near the theater of the war is reflected in the 
rules adopted by the Dutch Government with respect to 
the internment of military persons in civilian clothes and 
the internment of deserters. Included among the 700,000 
Belgian refugees which entered Holland there were un- 
doubtedly many soldiers in civilian clothes and not to 
intern them clearly would be contrary to the purpose of 
Article 11 of the 5th Hague Convention.*”) But to give 
any kind of an examination to so many refugees in order 
to ascertain whether or not they bear any marks which 
could identify them as belonging to the belligerent armies, 
#s no small nor easy task. 


The rule adopted by the Dutch Government with re- 
spect to the internment of deserters is undoubtedly a 
sound one. The belligerent can hardly be expected to 
pay the costs of the internment of a deserter from its 
army, and from the point of view of the neutral and the 
other belligerent party there is really no sense in the in- 
ternment. An actual deserter, who is regarded as such 
in his own country, can be counted upon not to return 
there, and hence need no longer be regarded as a po- 
tential soldier, or as belonging to the belligerent army. 
But the neutral must be in a position to assure the other 
belligerent that it is liberating only persons who are de- 
serters beyond a doubt. This will in most cases require 
a careful investigation. The action of Germany was quite 
clearly a violation of the internment provisions of the 
5th Hague Convention. A belligerent can not by a uni- 


37) The Swiss Government, however, did not believe it had an obli- 
gation to investigate whether or not persons crossing the frontier in 
ciivlian dress belonged to belligerent forces. Naval War College, In- 
ternational Law Topics, 1916, pp. 78-79. 
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lateral declaration free itself of the obligations to pay the 
costs of internment in a neutral state so long as that in- 
ternment is in strict conformity with the provisions of the 
convention. 


That the Netherlands Government should never have 
interned the German wounded brought into its territory 
by the Dutch Red Cross ambulances is clear. The 
wounded soldiers did not enter Dutch territory of their 
own volition, and had they been left on the field they very 
probably would have been picked up by their own medi- 
cal or ambulance corps. They had in no way violated 
Dutch territory and Germany was fully within its rights 
in protesting the action of the Dutch Government in thus 
withdrawing men from its armed forces. 


The correctness of the regulation of the Dutch Govern- 
ment relative to the internment of war material brought 
into Dutch territory from the high seas is open to doubt. 
The Dutch Government stated that the underlying princi- 
ple upon which the regulation was based is that a neutral 
must abstain from all action which amounts to strength- 
ening the armed forces of the belligerent, but it may very 
plausibly be argued that the regulation violated the prin- 
ciple rather than gave effect to it. The case of a seaplane 
brought from the high seas into a neutral port by neutral 
merchantmen is in many ways similar to the case of 
wounded persons brought into neutral territory by neu- 
trals. It is true that in many cases the wrecked seaplanes 
would be lost altogether unless picked up by neutral 
merchant ships and brought into port by them, but from 
the point of view of a belligerent engaged in a desperate 
war internment of the seaplanes until the end of the war 
is not much preferable to their being totally lost. Fur- 
thermore, if the wrecked seaplanes had not been picked 
up by the neutral merchantmen they might have been 
picked up by British merchantmen, or by some neutral 
merchant vessel on its way to a British port. And so the 
regulation to intern war material brought in by neutral 
vessels has rather the effect of weakening the armed 
forces of the belligerents, and the neutral must abstain 
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from any action that has that effect just as well as it must 
abstain from any action that will strengthen the bel- 
ligerents, unless of course some violation of its neutrality 
is involved. But war material brought into neutral terri- 
tory from the high seas by a neutral merchantman can in 
no way be considered as an act on behalf of the bel- 
ligerent. The war material is brought into a neutral port 
without its consent and it serves none of the purposes of 
the belligerent, unless it be the remote one of salving a 
particular kind of property that may have little value to 
the belligerent by the time it is restored. On the other 
hand, of course, a neutral can not be engaged in salvag- 
ing war material for any one of the belligerents, but to 
_this it may be replied that neutrals are under no obliga- 
tion to touch war material found on the high seas. Human 
lives are not involved and there is no great loss to hu- 
manity even if such property is totally lost. 


Article 42 of the Aircraft and Radio Convention pro- 
posed by the Commission of Jurists states that “a neutral 
government shall use the means at its disposal to intern 
any belligerent military aircraft which is within its juris- 
diction after having alighted for any reason whatsoever, 
together with its crew and the passengers, if any.” Gar- 
ner interprets this article to cover also aircraft and their 
crews brought in from the open seas.*3) The writer 
doubts the correctness of that interpretation. Not all bel- 
ligerent military aircraft found in neutral jurisdiction are 
to be interned, but only those “having alighted.” 


38) A. J. I. L., XVIII, 79-80. 
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RULES OF PREVENTION AND ABSTENTION 


I]. PROHIBITION OF THE USE OF WIRELESS 


HE NEUTRALITY PROCLAMATION contained no 
provision for the regulation of the installation and 
use of wireless telegraphy stations on Dutch territory.” 
By a proclamation of the Minister of War in the Staats- 
courant of August 5, 1914, the use of installations of wire- 
less telegraphy within the kingdom was prohibited in the 
interest of national defense.?) Supervision over the en- 
forcement of the regulation was placed in the hands of 
the military officials and the technical service of the 
Royal Telegraph. In a notice of August 8, 1914, it was 
explained that the territorial waters were to be under- 
stood as included under the term “kingdom.”®) Although 
not expressly stated, the prohibition naturally did not ap- 
ply to government installations. 

Switzerland was the only other neutral which pro- 
hibited the use of wireless installation within its terri- 
tory.*) Many of the neutral governments resorted to the 
exercise of a strict censorship,®) and the United States 


1) This is rather a glaring omission in view of Article 3 of the 
5th Hague Convention, under which belligerents are forbidden to erect 
on neutral territory a wireless telegraphy station or other apparatus 
for the purpose of communicating with belligerent forces on land or 
sea, or to use any installation of this kind established by them before 
the war on neutral territory for purely military purposes, and which 
had not been opened for the service of public messages. However, 
Article 8 provides that a neutral power is not called upon to forbid 
or restrict the use on behalf of the belligerent of telegraph or telephone 
cables or of wireless telegraphy apparatus belonging to it or to com- 
panies or private individuals. But when a neutral power proceeds to 
prohibition or restriction of such installations, Article 9 provides that 
it must apply its measures impartially to both belligerents, and see 
that the same obligation is observed by companies or private indi- 
viduals owning such apparatuses. 

2) See Appendix VII. 

3) Ibid, VII. 

4) Naval War College, International Law Topics, 1916, p. 69. 

5) Ibid., 1916, pp. 36-38, 42-44. 
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even went so far as to take over the operation of certain 
wireless stations which were under suspicion.®) The Brit- 
ish and French Governments made several complaints 
that the neutrality of some of the Latin-American coun- 
tries was being violated by the action of wireless stations 
in sending messages to German warships on the high 
seas.”) All the important maritime nations took measures 
to dismantle wireless apparatus on belligerent merchant 
vessels in port.®) 

The Dutch Government by its Proclamation thus exer- 
cised over wireless installations within its territory the 
fullest powers provided under neutrality conventions, 
namely, absolute prohibition. The advantages of an ab- 
solute prohibition over restrictions are apparent. A pro- 
hibition is much easier to enforce, and moreover, is never 
open to the claim or even the suspicion, that the neutral’s 
regulations are not being impartially applied. 

However, the Dutch Government found that even the 
prohibition was difficult to enforce, as is illustrated by 
the two following cases of violation. The Preussen, a 
German merchantman of the Hamburg-American line, 
unequipped with a wireless installation, entered the har- 
bor of Sabang on August 3, 1914. For fear that the vessel 
might be captured by enemy merchantmen, her owners 
decided to lay up the vessel in that harbor. On the 6th 
of August the wireless prohibition was proclaimed in the 
Dutch Indies. During the night of the 27th of October the 
government wireless station at Sabang received several 
calls, evidently intended for some German merchantman 
lying in the harbor. An investigation brought to light the 
existence of a wireless station on board the Preussen. The 
antennae, carefully concealed from outside view, were 
connected with a secret receiving apparatus in the cabin 
of one of the ship’s officers. In the same way a wireless 
installation was discovered on board the Main, a German 

6) Ibid., 1916, p. 91; Garner, op. cit., II, 411-413. 

7) Garner, op. cit., II, 4138-414. 

8) United States, Brazil, Chile, Peru, Uraguay, Sweden, Norway, 


Ss Saag Naval War College, International Law Topics, 1916, 
p. 
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merchantman, laid up since the beginning of the war in 
the harbor of Flushing. From all appearances the ship 
had been completely abandoned except for one or two 
guards. Suspicions of the Dutch officials were aroused 
when in the first days of April, 1915, a government sta- 
tion picked up a message in code coming from Zeebrugge, 
and evidently intended for some vessel in the harbor of 
Flushing. An investigation revealed on board the Main 
a cleverly concealed wireless apparatus. The wires were 
ingeniously hid by running them along masts, poles, and 
walls, while the dynamo was found in the engine room.®) 


II. TRANsiT oF SUPPLIES TO THE WIRELESS TELEGRAPH 
STATION ON THE ENCLAVE OF BAARLE-HERTOG 


Toward the end of the year 1915 the Dutch Govern- 
ment noticed that a wireless station had been installed 
in Baarle-Hertog, a Belgian enclave completely sur- 
rounded by Dutch territory. After a careful considera- 
tion of what should be its attitude toward the transit to 
the enclave of goods necessary for the operation of the 
station, the Dutch Government decided that it would have 
to prohibit such transit in the interest of a strict neutral- 
ity. The presence of the wireless station made of the en- 
clave a base of operations for the Belgian army and it 
would be contrary to the maintenance of a strict neu- 
trality for the Dutch Government to allow passage over 
its territory of materials needed by such a base of opera- 
tions, which on all sides was protected against attack by 
neutral territory. The fact that the enclave was Belgian 
territory did not relieve the Dutch Government of the re- 
sponsibility for the operation of the wireless station. 


To enforce this regulation a military cordon was 
placed around the enclave and all goods that might be of 
service to the station were denied passage. The same 
kind of restrictions were made to apply to all persons 
going to and coming from the enclave. Such persons had 
to pass a Dutch military post where an investigation was 


9) Carsten, op. cit., pp. 65-67. 
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made as to their identity and where they were searched 
for smuggled goods. These special measures were taken 
in addition to the general export prohibitions which ap- 
plied to this territory as to all other foreign territory. A 
special commission, composed of Dutch and Belgian offi- 
cials, passed on all requests for imports into the enclave. 


The Belgian Government, in a note of April 18, 1916, 
protested the detention at the Dutch border of twelve bar- 
rels of oil sent from England and addressed to the mayor 
of Baarle-Hertog. In its reply to this protest, forwarded 
to the Belgian Minister at The Hague on the 6th of June, 
the Dutch Government explained the legal grounds upon 
which its measures of control were based. It was pointed 
out that the Second Hague Conference had recognized the 
importance of wireless stations from a military point of 
view, and in the 5th and 13th Conventions prohibited their 
installation by belligerents upon neutral territory. The 
5th Article of the latter Convention states that the place 
at which a wireless station is located, which station is 
used by a belligerent, assumes by that fact the character 
of a base of military operations. The installation of the 
wireless station at Baarle-Hertog by the Belgian Govern- 
ment made of the enclave a base of operations of the 
Belgian army. In the opinion of the Dutch Government 
the maintenance of a strict neutrality obliged it to pre- 
vent any of its territory from being used in any way to 
favor the utilization of a base of operations of one of the 
belligerent parties which was completely protected from 
aggression by the adverse party. As a consequence it was 
incumbent upon the Dutch Government to prohibit the 
transportation to this base of operations of all articles 
which could be of service to the wireless station.?” 


III. Base oF OPERATIONS 


A. DEPARTURE OF VESSELS OUT OF DuTCH HARBORS 


The Dutch Government was very careful to prevent 
its ports from being used as a base of operations. By pro- 


10) D. O. B., Il, 32-84; Recuetl, pp. 168-170. 
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hibiting all belligerent warships and armed merchantmen 
from entering the jurisdiction of the state the enforce- 
ment of this duty was in a measure made easier, but a 
country situated as was Holland in the World War, 
needed to exercise extreme care. The Neutrality Procla- 
mation contained several articles in regard to the matter. 
Article 13 forbade in state territory, the equipping, arm- 
ing, or manning of vessels intended for military purposes 
on behalf of a belligerent. Under Article 14 it was for- 
bidden to supply belligerent warships or assimilated ves- 
sels with arms or munitions, or to aid in any way in aug- 
menting their crews or equipment. Without permisson 
from the proper local authorities, it was forbidden under 
Article 15, to make any repairs on belligerent warships or 
assimilated vessels, or to furnish them with food or coal. 
Under Article 16 it was forbidden to aid in the disman- 
tling or in the repairing of prizes, except to the extent of 
rendering them seaworthy, and it was equally forbidden 
to buy or to accept, in exchange or gift, prizes or captured 
goods, or to guard them for others.) 

In connection with the enforcement of Article 13 
several regulations were issued. All vessels leaving 
Dutch territory had to be provided with a safe-conduct 
signed by the proper Dutch officials. Vessels not pro- 
vided with a safe-conduct were subjected to a searching 
examination, and not until after they had furnished 
reasonable evidence of not seeking to violate the pro- 
visions of Article 13 were they permitted to depart. Safe- 
conducts were granted only to vessels flying the Dutch 
flag, and only after the officials were satisfied that there 
was no question of a sale or lease, or in case a sale or 
lease had taken place, that the buyer or lessee gave a 
written declaration that the vessel was not intended for 
the military purposes of a belligerent government, and 
that the buyer or lessee needed the ship for his own use. 
In case of sale the ship had to be brought under the flag 
of the country of which the new owner was a national be- 
fore it could leave the Netherlands jurisdiction. The 


11) D. O. B., I, p. 8; Recueil, p. 3. 
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above regulations were applied to all vessels, regardless. 
of whether they had been provided with own motive 
power or not. The general rule was laid down that no 
Dutch ship leased to persons or companies of belligerent 
nationality or domiciled in a belligerent country would 
be permitted to leave the Netherlands jurisdiction, but in 
exceptional cases this rule was waived. A permanent or 
continuous passport was granted to all Dutch vessels 
carrying on a regular transport service between Dutch‘ 
and foreign ports upon the owners making a declaration 
that during the war they would sell no vessel to foreign 
buyers without first informing the chief of the Marine 
Staff of the conditions of the sale. Over vessels flying a 
foreign flag only such control was exercised as was neces- 
sary for the security of the state and the enforcement of 
neutrality.’ 


B. SURVEILLANCE OVER BELLIGERENT COMMERCIAL AND FISHING 
VESSELS IN DUTCH WATERS 


A very careful watch was kept over belligerent com- 
mercial and fishing vessels found in Dutch waters. Where 
there were grounds for suspicion the vessels were sub- 
jected to a search by the patrol boats, and in cases of 
doubt the vessels were brought into the nearest port there 
to undergo a more careful examination. When the Dutch 
patrol officials thus brought the Senator Oswald, a Ger- 
man fishing vessel, into the port of IJmuiden for examina- 
tion, the German Government protested that under inter- 
national law a neutral had no such right. The Dutch 
Government replied that international law imposed upon 
a neutral the duty to prevent its territorial waters from 
being used by a belligerent as a base of naval operations. 
For the enforcement of this obligation the Dutch Govern- 
ment had established a vigorous control over all bel- 
ligerent vessels found in Dutch waters, and in order to 
exercise this control in an effective way the Dutch Gov- 
ernment reserved to itself the right to subject to exami- 
nation all vessels found in the Dutch territorial waters 


12) D. O. B., I, 30-381. 
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and if the examination could not be effectually made at 
sea, to conduct them for that purpose to a Dutch port. 
No rule of international law was opposed to this measure, 
which was no more than an act of sovereignty necessary 
for the maintenance of neutrality in the territorial waters 
of the state.1) 


IV. CeEnsorsuie oF Mmirary INFORMATION 


The Dutch Government held that the maintenance of 
a strict neutrality imposed upon it the duty of preventing 
as much as possible the use of its territory for the ob- 
servation of the movements of belligerent forces and the 
forwarding of this information for use of the adverse 
party. This was also made to include the movements 
executed by warships and aircraft outside of Dutch terri- 
tory but observed from Dutch territory. For the execu- 
tion of the above decision great care was taken not to 
permit the transmission of such news to agencies of in- 
formation until after a six-hour delay. However, when 
there was involved a violation of Dutch territory, includ- 
ing the Dutch territorial waters, the immediate publica- 
tion of such news by telegraph was entirely free.) 


V. THE RAISING OF THE STEAMSHIP “GNEISENAU” 
AT ANTWERP 


With the fall of Antwerp the Belgian authorities sent 
to the bottom of the Scheldt the Gneisenau, a German ship 
seized at Antwerp at the beginning of the war. When 
the Dutch Government learned that a Dutch firm was 
about to contract to raise the Gneisenau, it informed the 
contractors that they would not be permitted to transport 
from Dutch territory to Antwerp the equipment necessary 
for that purpose. The Government’s decision was based 
upon the conviction that the act here involved the annul- 
ment in favor of one of the belligerent parties, on the field 
of war, of the effect of an act of war committed intention- 


LDN Os Batlwons) Wecweus ps Lol. 
14) D. O. B., I, 32; Recueil, p. 168. 
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ally by the other belligerent party. For this reason the 
Dutch Government did not think that it would be com- 
patible with the maintenance of a strict neutrality to per- 
mit the firm to put its project into execution.’ 


VI. ReEcRUITING oF DuTcH LABORERS FOR SERVICE 
IN BELLIGERENT COUNTRIES 


The Central Employment Bureau at The Hague took 
the position at the beginning of the war that it could not 
permit its services to be used for the placing of laborers 
in any belligerent country until after it was satisfied that 
the employment was in no way connected with the mili- 
tary operations. The local employment bureaus did not 
deal with employment in foreign countries except through 
the Central Bureau. All other persons and institutions 
that might be approached with a view to the recruiting 
of laborers in belligerent countries were ordered to re- 
fuse their services for this purpose unless they were fur- 
nished guaranties of the peaceful character of the work.’®) 


VII. Transit oF Empty FreiGHT Cars Across 
DutcH TERRITORY 


A diplomatic complaint was made by the British Gov- 
ernment in September, 1917, that from fifty to one 
hundred empty freight cars were daily crossing the Dutch 
frontier from Belgium. According to the allegation these. 
empty cars were sent into Holland to keep the badly con- 
gested German lines in Belgium free. The British Gov- 
ernment urged an immediate enquiry into the alleged 
traffic, the existence of which if established, could not be 
held to be in accordance with an attitude of strict neu- 
trality on the part of the Dutch Government. In view of 
the heavy transport of war materials from Germany and 
Belgium to the front in Flanders, the continual evacuation 
of empty railroad cars from Belgium into Holland was 
of great military assistance to Germany. By this practice 


15) D. O. B., I, 37; Recueil, p. 179. 
16) D. O. B., I, 88; Recueil, p. 182. 
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the Belgian railways were afforded great relief, and the 
dispatch of troops and war material to the Western front 
was greatly facilitated.” 


The investigation instituted by the Dutch Government 
revealed the allegations to be without foundation. It was 
found that the empty cars entered Holland exclusively 
upon the request of the Dutch railway companies, and 
never at the request of the German officials, and instead 
of from fifty to one hundred empty cars entering Holland 
each day, it was found that during the preceding period 
of about ten months only three or four cars a day had 
entered Dutch territory. This number was much too 
small to have any such effect as that outlined in the Brit- 
ish note.?®) 


VIII. SwuFFICIENCY OF THE DuTCH REGULATIONS TO 
ENFORCE NEUTRAL DUTIES OF PREVENTION 


The Dutch regulations described above set a high 
standard of neutral duties of prevention. Dutch territory 
was greatly exposed to the danger of being used as a base 
of belligerent operations so that strict regulations were 
highly desirable. The neutral is only required to prevent 
such materials and articles from leaving its territory as 
can be used for hostile purposes as soon as they are 
outside of the three-mile limit. Thus a neutral is under 
no obligation to prevent the export of coal as contraband, 
but it must prevent coal from leaving its ports if it is 
destined to supply belligerent warships stationed outside 
of its territorial waters. The Dutch Government went 
much beyond this requirement in preventing supplies 
from going to the Belgian wireless stations at Baarle- 
Hertog, and in prohibiting equipment for raising the 
Gneisenau from leaving its territory. The strict surveil- 
lance it exercised over vessels in its waters and ports gave 
both parties of belligerents an effective guarantee that 


17) D. O. B., IV, 50-51. 
18) [bid., IV, 51, Note of January 4, 1918. 
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Dutch territory was not being used as a base of bel- 
ligerent operations. In prohibiting the use of wireless 
installations on its territory the Dutch Government exer- 
cised the most extreme form of regulation possible.) 


19) It may be observed here that the proposed Aircraft and Radio 
Regulations exceed the requirements laid down in the provisions of 
the 5th Hague Convention—Article 3b of which only prohibits the 
use of any radio-telegraphic installations established by belligerents 
before the war on the territory of a neutral for purely military pur- 
poses, while Article 3 of the proposed convention prohibits the erection 
or operation by a belligerent or its agents of radio stations within 
neutral jurisdiction. See A. J. J. L., Sp. Supp. XVII, 123 ff. for the 
proposed convention, 


182 


CHAPTER XII 


RIGHT OF ASYLUM—THE CASE OF 
THE KAISER 


fee not strictly a question of neutrality the case 
of the former German Emperor is so closely related 
to the general history of Dutch neutrality in the World 
War as to deserve at least a brief treatment in this study. 
The Allied and Associated Powers at the Paris Peace Con- 
ference resolved to try William of Hohenzollern “for a 
supreme offence against international morality and the 
sanctity of treaties.” A special tribunal was to be consti- 
tuted to try him, this tribunal to be composed of five 
judges, one appointed by each of the five great powers, 
namely, the United States, Great Britain, France, Italy, 
and Japan. The tribunal was to be “guided by the high- 
est motives of international policy, with a view to vindi- 
cating the solemn obligations of international undertak- 
ings and the validity of international morality.” The 
Government of the Netherlands was to be requested to 
surrender the ex-Emperor in order that he might be put 
on trial.) 

The ex-Emperor arrived at the Dutch border village 
of Eysden in the early morning of November 10, 1918. He 
was not immediately allowed to enter Holland, but was 
detained for a whole day at the border pending arrange- 
ments with governmental officials as to his future status 
and the conditions upon which he would be admitted. 
Just what those conditions were has never been made 
public beyond the statement that his status was to be 
merely that of a private person, that his movements were 
to be closely guarded and limited to the residence as- 
signed him by the Netherlands Government, and that this 
hospitality was not to be abused by political activities.” 


1) Treaty of Versailles, Part 7, Article 227, Naval War College, 
International Law Documents, Treaty of Peace with Germany, 1919, 
p. 90. 

2) Barnouw, op. cit., p. 197. 
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January 16, 1920, the Netherlands Government re- 
ceived a note signed by M. Clemenceau, in his capacity as 
President of the Peace Conference, demanding the sur- 
render of the ex-Emperor. After listing a series of 
“crimes,” such as the “cynical violation of the neutrality 
of Belgium and Luxembourg, the barbarous and pitiless 
system of hostages, the mass deportation,” “the syste- 
matic devastation of whole territories without military 
end, the unrestricted submarine warfare involving the in- 
human abandonment of victims in the open seas,” for 
which the ex-Emperor was held “at least morally respon- 
sible,” the note went on to state that “Holland would not 
fulfill her international duty if she refused to associate 
herself with the Entente Powers, within the limit of her 
ability, to pursue, or at least not impede the punishment 
of crimes committed.”®) 


The Dutch Government replied to the demand for the 
surrender of the ex-Kaiser in a note of January 23, ad- 
dressed to the President of the Supreme Council. The 
Netherlands Government had been an absolute stranger 
to the origin of the war and had with great difficulty 
maintained its neutrality to the end. It found itself with 
regard to the facts of the war in an entirely different posi- 
tion from that of the Powers. It repelled with energy 
every suspicion of wishing to cover up, by assertion of its 
sovereign and moral authority, violations of the essential 
principles of the solidarity of nations, but it was not able 
to recognize an international duty of association with the 
Powers in this act of “high international policy.” “If in 
the future there should be constituted by the society of 
nations an international jurisdiction, competent to judge 
in case of war deeds, qualified as crimes and submitted 
to its jurisdiction by statute antedating the acts com- 
mitted, it would be fit for Holland to associate herself 
with the new regime.” 

The note ended in the refusal of the Netherlands Gov- 
ernment to admit any other duty than that imposed by 
the laws of the Kingdom and national tradition. “Neither 


3) D. O. B., (1919-1920), p. 12. 
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the constituent laws of the Kingdom which are based on 
the principles of the law universally recognized, nor a 
tradition which has made of this country, at all times, a 
ground of refuge for the vanquished of international con- 
flicts, permitted the Government of the Netherlands to 
defer to the desire of the Powers by withdrawing from 
the ex-Emperor the benefit of its laws and this tradition. 
Law and national honor, respect for which is a sacred 
duty, are opposed to it.’’*) 


The reply of the Netherlands Government was unac- 
ceptable to the Supreme Council and a second note was 
despatched to the Dutch Government again demanding 
the surrender of the ex-Emperor. After again dwelling 
upon the offenses of the former German ruler and ex- 
pressing surprise that the Dutch reply contained not a 
single word of disapproval of these crimes, the note went 
on to lecture the Dutch Government on its duty of using 
all the measures at its disposal to bring about the punish- 
ment of the ex-Emperor. The Dutch Government was re- 
minded that the permanent presence of the ex-Emperor 
under a dangerously inadequate control, only a few 
kilometers from the German frontier, where he remained 
the center of an active and growing intrigue, constituted 
for the Powers a menace which they could not be expected 
to accept. Should the ex-Emperor escape it would im- 
pose a heavy responsibility upon Holland.°) 


The Dutch Government refused to yield. In a note 
delivered to the Allied Governments on the 5th of March, 
it stated that it “would be committing an act contrary to 
laws and justice, and incompatible with the national 
honor if it consented, at the request of the Powers, to 
violate these laws by abolishing the rights which they ac- 
cord to a fugitive finding himself within the country’s 
territory.” The Dutch Government regretted that the 
Powers seemed to have the impression that it did not ap- 
preciate its responsibility with respect to the guarding of 
the ex-Emperor. “Mindful of its duties in this connection, 


4) D. O. B., (1919-1920), p. 18. 
5) D. O. B., (1919-1920), pp. 18-14. 
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the Queen’s Government has, and from the beginning, 
borne in mind the obligations imposed by its duties, and 
will continue to do so, being in a position in the free exer- 
cise of Dutch sovereignty to take on the spot all necessary 
effective measures of precaution, and to subject the free- 
dom of the ex-Emperor to necessary limitations.”® 


II. COMPATIBILITY WITH THE RULES OF INTERNATIONAL 
LAw OF THE REFUSAL TO SURRENDER THE EX-EMPEROR 


In the absence of a treaty there is no legal obligation 
to surrender a person charged with crime.’) Treaties of 
extradition generally stipulate as a condition that the 
offense for which extradition is asked be a crime by the 
laws of both countries, and moreover, political offenses 
are regularly excluded.®) 


Lansing and Scott, the American members of the Com- 
mission of Responsibilities dissented from that part of 
the Commission’s report which recommended the trial of 
William II of Hohenzollern, on the ground that, accord- 
ing to the rules of international law, the head of a state 
is responsible for his acts only to his own people, that he 
is immune from trial in any foreign court, and that his 
acts are to be deemed acts of state, and as such, impressed 
with essentially political character. Reference was made 
to the opinion of Chief Justice Marshall, in the case of the 
Schooner Exchange versus McFaddon,®) for the reasons 
underlying the exemption of the sovereign and _ the 
sovereign agent of a state from judicial process. A second 
objection of the American members was to the jurisdic- 
tion of the proposed court, which was to be an entirely 
new creation, and which, therefore, could not have any 


6) Tbid., (1919-1920), pp. 14-15. 

7) Moore, Digest, IV, 245-267; Lawrence, pp. 258-260; Hershey, 
pp. 268-264; Fenwick, pp. 210-211; Hall, p. 69. 

8) Fenwick, p. 214; Hershey, pp. 267-268; Moore, Digest, IV, 
822-355; Lawrence, pp. 262-267. 

9) 7 Cranch 116 (1812). 
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authority to try the offenses when committed. Moreover, 
the ex-Emperor was to be tried for an offense to which 
no penalty had been fixed by international law.” 


The dissenting report of the American members of the 
Commission points out very effectively the legal defects 
in the Allied demand for the extradition of the ex-Em- 
peror. Article 227 arraigned him for offenses which were 
not crimes under the common law or the legislation of 
any state, and in their note to the Netherlands Govern- 
ment of January 16, 1920, the Allied Governments stated 
that “in addressing this demand to the Dutch Government 
the Powers believe it their duty to emphasize the special 
character. It is their duty to insure the execution of Arti- 
cle 227 without allowing themselves to be stopped by 
arguments, because it is not a question of public accusa- 
tion with juridical character as regards its basis, but an 
act of high international policy imposed by the universal 
conscience, in which legal forms have been provided 
solely to assure such guarantees as were never before 
recognized in public law.”™") This is indeed strange 
language to use in a note requesting the extradition of a 
person charged with an offense. In view of the fact that 
extradition treaties are very strictly interpreted and that 


10) “Report of the Commission of Responsibilities”, Pamphlet, Car- 
negie Endowment for International Peace, Division of International 
Law, No. 32, pp. 58 ff. Also in A. J. I. L., XIV, 127 ff. See House 
and Seymour, What Really Happened in Paris, “The Trial of the 
Kaiser”, by J. B. Scott, and Lansing’s address in the American Bar 
Association Reports, XXXXIV, 255 ff (also reprinted in A. J. J. L., 
XIII, 613 ff) in defense of their position. 

11) Wright holds that the “trial of the Kaiser under international 
law by a tribunal whose jurisdiction was sanctioned by neutral states 
including that in which he was seeking asylum, as well as the prin- 
cipal belligerents, would avoid the difficulties of jurisdiction, sovereign 
immunities, and extradition, and would offer the greatest probability 
of a decision at once just and expedient.” “The Legal Liability of the 
Kaiser’, Political Science Review, XIII, 128. 
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political offenders are uniformly excepted from extradi- 
tion, the legality of the Dutch Governments’s refusal to 
surrender the ex-Emperor is beyond dispute.” 


12) The Dutch position is defended by Prof. Simons of the Univer- 
sity of Utrecht in 46 Clunet 953 ff.; by Dr. Petong, a German jurist, 
in 47 Clunet 132 ff.; M. Travers, a French jurist, in the Rev. de Droit 
International (1921), p. 184; by J. B. Scott in House and Seymour, 
op. cit.; and Lansing in A. J. I. L., XIII, 644 ff. Hyde, II, 847 ff. de- 
fends the position of the American members of the Commission, while 
Garner, in Recent Developments in International Law, p. 450, criti- 
cizes it. However, in the later volume Garner concludes that “the 
noncompliance of the Dutch Government with the allied demand was 
legally irreproachable.” The Dutch position is criticized by Merignhac 
in Rev. de Droit International, 1920, 54. 
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CHAPTER XIII 
BLOCKADE AND RETALIATION 


I. BELLIGERENT MEASURES AND DuTCH PROTESTS 


EVERAL minor blockades were declared during the 
World War, but neither of the two leading maritime 
powers ever formally declared a blockade of the ports of 
the other. However, the governments of both these 
powers, Great Britain and Germany, took measures which 
were clearly intended to have all the effects of a blockade 
and were referred to as such in subsequent official docu- 
ments and diplomatic correspondence. Most of these 
measures were declared to be retaliatory, following one 
upon the other, and are given in their chronological order. 


A. GERMAN MINES OFF THE ENGLISH COAST. 


On the 8th of August, 1914, the German Government 
informed the Dutch Minister at Berlin that it would prob- 
ably be necessary to lay mines off the bases of operation 
of enemy fleets and enemy ports of embarkation and de- 
barkation of troop transports.) Since the Dutch Govern- 
ment did not regard this action as conflicting with the 
provisions of the Hague Convention of 1907, relative to 
the laying of automatic submarine contact mines, it did 
not protest the action.®) 


B. BRITISH INTERFERENCE WITH DUTCH FISHING OFF THE 
ENGLISH COAST 


The British Government, in a note of September 28, 
1914, declared that the German naval authorities were 
“sewing mines indiscriminately on the high seas, off the 
North Sea Coast of Great Britain,’ and it had reason to 


1) Dutch White Book, “Diplomatieke Bescheiden Betreffende de 
Vaart in de Noordzee en het Kanaal in Verband met den Oorlogstoe- 
stand” (hereafter cited as North Sea Book), (1915), p. 3. D.O. B., 


1 ipa iy 
2) North Sea Book, p. 1; D. O. B., I, 17. 
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suppose that this was being done by fishing trawlers dis- 
guised as neutral vessels. In order to defend itself against 
this illegal action the British Government decided that 
all ports of the east coast of Great Britain should be 
closed to neutral vessels on and after October 1st, and 
that after the same date it would be necessary to exercise 
special measures of control over the waters of the North 
Sea contiguous to the English coast. Any neutral fishing 
vessel off the east coast of Great Britain, Longitude one 
degree east, when north of Latitude fifty-four degrees 
thirty minutes north, or west of Longitude two degrees 
thirty minutes east, when south of Latitude fifty-four de- 
grees thirty minutes north, could not be regarded as en- 
gaged in legitimate fishing operations and would be 
treated as under suspicion of being engaged in mine-lay- 
ing. “Any trawlers not in the exclusive employment of 
the German Government but illicitly laying mines in the 
intervals of their fishing will be sunk if caught in the act 
of mine-laying or, in the event of their resisting capture 
or search or attempting to escape, the crews being un- 
authorized combatants, will be liable to be treated as war 
criminals and shot after trial by court martial.”®) 

The Dutch Government offered no objections to the 
general provisions of this measure, but it contended that 
it would be in conflict with the rules of international law 
if neutral vessels found in the prescribed zone after the 
date mentioned should be regarded otherwise than as 
merely under suspicion, and in case of their attempting 
to escape the exercise of the right of search, the vessels 
should be sunk and the crews treated as war criminals.*) 
To this the British Government replied that it had never 
been their intention to treat the suspicion as confirmed 
in the absence of additional proof.°) 


C. BRITISH MINE-FIELDS IN THE SOUTH OF THE NORTH SEA 


On October 3, 1914, the Dutch Government was in- 
formed by the British Government that the British Ad- 


3) North Sea Book, p. 3. 
4) North Sea Book, p. 4, Note of October 7, 1914. 
5) Ibid., p. 4, Note of November 4, 1914. 
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miralty had established a system of mine-fields between 
Latitude fifty-one degrees fifteen minutes north and fifty- 
one degrees forty minutes north, and Longitude one de- 
gree thirty-five minutes east and three degrees east. The 
measure was declared necessary on military grounds as a 
counter measure to the German policy of mine laying and 
submarine warfare.°) 


D. THE BRITISH DECLARATION OF THE NORTH SEA AS A MILITARY AREA 


The whole of the North Sea was declared a military 
area by the British Government on November 3, 1914. 
“Within this area merchant shipping of all kinds, traders 
of all countries, fishing craft, and all other vessels will 
be exposed to the gravest dangers from the mines which 
it has been necessary to lay and from the warships search- 
ing vigilantly by night and day for suspicious craft.” 
Moreover, from November 5th onwards the Admiralty 
“announce that all ships passing a line drawn from the 
northern point of the Hebrides through the Faroe Islands 
to Iceland do so at their own peril.””) The Dutch Gov- 
ernment protested this measure as contrary to inter- 
national law, in accordance with which only the imme- 
diate sphere of action of belligerent military operations 
constitute a military area. The North Sea because of its 
area, could not in its entirety form such a sphere. The 
declaration, therefore, constituted a grave violation of 
the fundamental principle of the freedom of the seas, and 
was distinctly contrary to the spirit of the 8th Hague Con- 
vention, signed and ratified by Great Britain, which im- 
posed on the belligerent power laying automatic contact 
mines the duty of taking all possible precautions for the 
safety of pacific navigation. Such navigation ought to 
be provided with a free passage. The detours made 
necessary by the British action were excessive and sub- 
jected Dutch commerce to great inconveniences.®) 


6) Ibid., pp. 4-5. 
7) Ibid., p. 5; Recueil, p. 85 
8) North Sea Book, pp. 5-6; Recueil, p. 87. 
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E. GERMAN WAR ZONE DECLARATION 


On February 4, 1915, came the German announcement 
declaring the waters surrounding Great Britain and Ire- 
land, including the English Channel, a war zone. Because 
of the British misuse of neutral flags and because of the 
accidents of naval war, even neutral vessels would be ex- 
posed to dangers in the war zone. Navigation along the 
north of the Shetland Islands, the eastern part of the 
North Sea, in a belt of at least thirty miles in width along 
the Dutch Coast, would be free from danger.®) Previous 
to this announcement, on February 2, 1915, the German 
Government warned neutral commerce to keep away 
from the north and west coasts of France. Numerous 
_ troops and great supplies of war material were being 
transported from England to France and the German 
Government was resolved to prevent this transportation 
by every method of warfare available.) By notes of 
February 4th and 9th, the German Government an- 
nounced that neutral fishing along the German coasts 
would be subject to restrictions. The presence in these 
waters of British naval vessels disguised as Dutch fishing 
vessels was given as the justification for this measure.’ 
The announcement of the War Zone Declaration was ac- 
companied by a memorandum citing reasons in justifica- 
tion of the measure. Germany found itself under the 
necessity of taking military measures in retaliation for 
the illegal practices followed by England in its com- 
mercial warfare against Germany. The neutral powers 
in the main not only acquiesced in the measures of the 
British Government, but had even “contributed toward 
the execution of the measures adopted by England in de- 
fiance of the principle of the freedom of the seas by pro- 
hibiting the export and transit of goods destined for 
peaceable purposes in Germany.”?”) 

Responding to the German Declaration and memoran- 

9) North Sea Book, p. 7. 

10) Jbid, pp. 6-7; Recueil, p. 97. 


11) North Sea Book, p. 6; Recueil, pp. 126-137. 
12) North Sea Book, pp. 7-8. 
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dum, the Dutch Government first of all denied the charge 
of contributing toward, or even acquiescing in, illegal 
British measures. From the beginning of the war it had 
vigorously protested measures on the part of belligerents, 
which in its opinion, were contrary to international law, 
even where its own interests were not directly involved. 
It had obtained the release of some of the German sub- 
jects taken off Dutch vessels, and it had not abandoned 
demands for the release of still others. It had refused to 
give any guaranty whatsoever to the Allied Powers that 
goods imported from overseas would not be re-exported 
to Germany. Its export prohibitions were in no way due 
to British pressure, but solely to a desire to conserve with- 
in the country, stocks absolutely necessary for domestic 
use. Against the declaration by Great Britain of the 
North Sea as a military area the Dutch Government had 
pressed the same protest that it was now directing against 
the German decree. However, in practice the British de- 
cree had in no way affected Dutch navigation. Dutch 
vessels continued to follow the same route they had fol- 
lowed before the decree. The Dutch Government was 
confident that the German operations of war would affect 
Dutch navigation just as little. The Dutch memorandum 
concluded by saying that, in view of the fact that it was 
the inevasible duty of the belligerent to determine the 
nationality of a commercial vessel before proceeding to 
capture or destruction, the German Government would 
be held strictly accountable should a Dutch subject be- 
come a victim of an error on the part of the German 
forces.1*) 


The German Government sent an Aufzeichnung to the 
Dutch Government on February 12, 1915, in which it was 
explained that for reasons of self preservation German 
submarines in the War Zone would not be able to make 
examination of the nationality of the merchant vessels 
they might meet. Under these circumstances there could 

“no longer exist a guaranty for the safety of neutral navi- 


13) North Sea Book, pp. 8-9. 
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gation. Neutral commerce was again expressly warned 
against navigating in the waters of the War Zone and 
urged to take the routes prescribed by the German 
Marine Staff.” 


F. BritisH “BLOCKADE” ORDER 


By order in council of the 11th of March, 1915, the 
British Government decreed: 1) that no merchant vessel 
which had sailed from her port of departure after March 
1, 1915, would be allowed to proceed on her voyage to any 
German port. Unless the vessel received a pass enabling 
her to proceed to some specified neutral or Allied port, 
goods on board such vessels would have to be discharged 
in a British port. 2) No merchant vessel which had 
sailed from any German port after the first of March 
would be allowed to proceed on her voyage with any 
goods on board laden at such port. 3) Every merchant 
vessel which sailed from her port of departure after the 
same date on her way to a port other than a German port, 
carrying goods with an enemy destination or which were 
enemy property, might be required to discharge such 
goods in a British or Allied port. 4) Every merchant ves- 
sel which sailed from a port other than a German port 
after the above date, having on board goods which were 
of enemy origin or were enemy property might be re- 
quired to discharge such goods in a British or Allied port. 
All goods so discharged would be placed in the custody 
of the prize court. The goods in the second and fourth 
cases would be detained or sold under the direction of the 


14) Jbid., p. 9. “God knows I’m afraid some American boat will 
run on a mine somewhere in the channel of the North Sea. There’s 
war there as there is on land in Germany. Nobody tries to get goods 
thru on land on the continent, and they make no complaints that com- 
merce is stopped. Everybody tries to ply the channel and the North 
Sea as usual, both of which have German and English mines and tor- 
pedo craft and submarines almost as thick as batteries along the hos- 
tile camps on land. The British Government (which now issues insur- 
ance) will not insure a British boat to carry food to Holland enroute 
to the starving Belgians; and I hear that no government and no in- 
surance company will write insurance for anything across the North 
Sea.” Page Memorandum, Hendrick, Life and Letters of Walter 
Hines Page, 1, 388-889. 
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prize court, while the goods in the first and third cases, 
if noncontraband and not requisitioned for the use of the 
British Government, would be restored by the court upon 
such terms as the court might deem just. 


The only penalty for breach of the provisions of this 
order apart from confiscation of goods of enemy owner- 
ship and origin, was that a merchant vessel which had 
cleared for a neutral port from a British or Allied port 
or which had been allowed to pass having an ostensible 
destination to a neutral port and had proceeded to an 
enemy port, would if captured on any subsequent voy- 
age, be liable to condemnation. The order stated that 
certain orders issued by the German Government pur- 
porting to declare the waters surrounding the United 
Kingdom a military area, were in violation of the usages 
of war, and gave the British Government an unquestion- 
able right of retaliation.) The French Government 
issued practically the same decree on the same date.’® 


In response to this announcement the Dutch Govern- 
ment in a note of March 19, 1915, protested the measure 
as contrary to the principle established by the Declara- 
tion of Paris of 1856, in accordance with which neutral 
or enemy goods, with the exception of contraband of war, 
are not liable to capture under a neutral flag. Under the 
Order in Council the British Government would use re- 
straint not only in regard to enemy private property, re- 
gardless of whether it had the character of contraband, 
but also in regard to neutral property in case there was a 
presumption of enemy destination or origin. In regard to 
Article 8 of the Order in Council, which indicated that 
there would be a relaxation of the provisions of the Order 
“in respect to the merchant vessels of any country which 
declares that no commerce intended for or originating in 
Germany or belonging to German subjects shall enjoy 
the protection of its flag,”*”) the Dutch Government de- 
clared it could not make a declaration of this nature. In 


15) Recueil, pp. 29-31; also in A. J. J. L., Sp. Supp. TX, 110-112. 
16) Recueil, pp. 48-45. 
17) This provision is not found in the French decree. 
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its opinion the observance of the duties of neutrality for- 
bade such an agreement.'®) 


By order in Council of January 10, 1917, the British 
Government extended the provisions of the Order of 
March 11, 1915, to all countries at war with Great 
Britain.?®) 


G. BritisH SEIZURE OF THE DUTCH FISHER FLEET 


In the summer of 1916, a large number of Dutch fish- 
ing vessels were brought into British ports by the British 
naval authorities. Presence within zones declared to be 
dangerous for neutral fishing by the British Government 
was first given as the ground for this procedure. Several 
fishing vessels were brought before the British Prize 
Court on the ground of carriage of contraband. The 
British Government contended that the large quantities 
of fish brought into Dutch harbors by Dutch fishing ves- 
sels, and from there exported to Germany, could not be 
regarded otherwise than as carriage of contraband. If a 
stop were put to the export of fish from Holland the Brit- 
ish Government would release the Dutch fishing vessels 
held in its ports, whether seized for contraband carriage 
or for invading the danger zone. The British Govern- 
ment suggested that representatives of the owners of the 
fishing fleet come to London to form an agreement. 


Responding to this the Dutch Government cited Arti- 
cle 7 of the 5th Hague Convention and Article 7 of the 13th 
Hague Convention, in which it is expressly stated that a 
neutral is not obliged to prevent the exportation of any- 
thing whatever on behalf of one or other of the bel- 
ligerents. The declaration of a danger zone could not 
justify the seizure and detention of neutral vessels en- 
countered in such a zone. Fish, being an article of food 
and belonging to the category of conditional contraband, 
could not be captured unless destined to a belligerent gov- 
ernment or to its armed forces. The Dutch fishing vessels 


18) Note to British Government, March 19, 1915, Recueil, pp. 
83-34. Similar note to French, Jbid., pp. 45-46. 
19) D. O. B:, I, 5. 
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carried fish exclusively to Dutch ports and the fishermen 
had, throughout the duration of the war, scrupulously 
abstained from furnishing fish to belligerent warships 
encountered at sea. The Dutch North Sea fisheries was 
not a business of international transport called into being 
by the needs of one of the belligerents, but a national in- 
dustry of ancient origin and in no way due to the state of 
the war. A large part of the population of the country 
was dependent upon this industry for its living. If the 
British Government was concerned about the amount of 
such fish sold to Germany it was free to prevent this by 
buying as much fish as it wanted in the open market in 
Holland. In conclusion the Dutch Government demanded 
the immediate release of all the Dutch fishing vessels de- 
tained in British ports.?”) 

Not until after an agreement had been signed between 
the British Government and the Netherlands Ship Owners 
Union were the ships released or did the practice of 
bringing in the fishing vessels cease. In exchange for the 
recovery of their ships and the promise of facilities in 
getting supplies for their trade from overseas, England 
was given an option on twenty per cent of all herring 
caught after the Netherlands Government had bought as 
much as it needed for home distribution, and the export 
to Germany was limited to twenty per cent of the total 
catch.) 

This agreement with only one of the belligerent parties 
evidently did not work well, for Dutch fishing was like- 
wise molested by the German navy. The trawler Bertha 
Elizabeth was taken into the port of Cuxhaven. in April, 
1915, and was released only after she had disposed of her 
fish. The German Government refused to acknowledge 
the claims brought forward by the Dutch Government in 
behalf of the owners of the vessel.??), Moreover, the Dutch 


20) D. O. B., III, 20-21. 

21) Jbid., III, 21. Barnouw, op. cit., p. 180. This agreement was 
replaced by an agreement signed Nov. 9, 1918, between the Allied 
Powers and the Netherlands Export Society, D. O. B., (1919-1920), 
130-131. 

22) D. O. B., Il, 21-23. 
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fisheries were dependent upon German coal and salt for 
their existence. Attempts to make agreements satisfac- 
tory to both belligerents proved futile.?*) 


H. BRITISH DECLARATION OF DANGER ZONE IN THE WATERS 
SURROUNDING THE GERMAN BAY 


On January 25, 1917, the British Government an- 
nounced that “In view of the unrestricted warfare carried 
on by Germany at sea by means of mines and submarines 
not only against the Allied Powers but also against neu- 
tral shipping, and the fact that merchant ships are con- 
stantly sunk without regard to the ultimate safety of their 
crews, His Majesty’s Government gives notice that on and 
after the seventh proximo the undermentioned area of 
the North Sea will be rendered dangerous to all shipping 
by operations against the enemy and it should therefore 
be avoided.”**) 


I. DECLARATION OF “BLOCKADE ZONES” BY GERMANY AND 
AUSTRIA-HUNGARY 


The climax of these measures of reciprocal retaliation 
came with the announcement of the German and Austro- 
Hungarian Governments on January 31, 1917, that “From 
February 1, 1917, all sea traffic will be stopped with every 
available weapon and without further notice in the fol- 
lowing blockade zones around Great Britain, France, 
Italy, and in the eastern Mediterranean.””) These block- 
ade zones were later modified and extended.”®) 


Against this measure the Dutch Government brought 
one of the most vigorous protests of the war. The regime 
instituted by the declaration was declared utterly illegal: 
it extended the operations of war over a vast area; it even 
comprised the intentional attack on neutral vessels no 
matter what their cargo or destination, and without re- 


23) Ibid., III, 48. See also Japikse, op. cit., pp. 111-114. 

24) A. J.I. L., Sp. Supp. XI, 36. 

25) Dutch White Book, “Diplomatieke Bescheiden Betreffende den 
Verscherpten Duikbootoorlog’, (1917), pp. 1-4. 

26) D. O. B., IV, 9-11. 
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gard to whether their presence in the forbidden zone was 
voluntary or due to circumstances beyond their control. 
From the point of view of international law a blockade 
could not be legally extended over so vast an area, and 
international law recognized only the confiscation and 
not the destruction of vessels seeking to force the block- 
ade. The note concluded with the warning that the re- 
sponsibility for the eventual destruction of Dutch vessels 
in the zones in question and the loss of human lives which 
might follow would fall on the German Government.”’) 

In its protest against an attack on four Dutch vessels 
the Netherlands Government asserted that with respect 
to Dutch merchant ships the German naval forces had no 
other rights than those found in prize law. Direct acts 
of war against the merchant vessels of a friendly power 
were absolutely excluded so long as these vessels did not 
render themselves guilty of acts of war. According to 
established international law the exercise of the right of 
capture must never place in peril the lives of the crew. 
It went without saying that the belligerent could not 
escape this duty by previously declaring a part of the 
free seas a zone of war.”®) 

Aside from the question of the legality of the blockade 
zones, which question remained open, differences also 
developed between the two governments over questions of 
fact. Several Dutch vessels were destroyed, according 
to the contention of the Dutch Government, outside of the 
zones. In several cases the German Government con- 
sented to submit the determination of this question of 
fact to a commission of inquiry, agreeing to pay damages 
if it was found that the vessel was not within the zones 
when torpedoed.®®? 

27) Note of Feb. 7, 1917, Dutch White Book, “Diplomatieke Be- 
scheiden Betreffende den Verscherpten Duikerbootoorlog” (1917), 
Note to the German Government, pp. 2-3; Note to Austro-Hungarian 
Government, zbid., p. 4. 

28) D. O. B., IV, 8. 

29) Such a Commission, composed of a Dutch, a German, and a 
Swedish naval officer, decided that the steamship “La Campine” was 
sunk within, and the steam trawler “Amsteldijk’”’ outside of the block- 


ade zones, D. O. B., IV, 8-9. German planes also attacked Dutch ves- 
sels in these zones, D. O. B., I, 23; III, 15; Recueil, p. 128. 
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J. EXTENSION OF BRITISH “BLOCKADE” ORDER 


In consequence of the announcement by Germany of 
unrestricted submarine warfare, the British Government 
by Order in Council of February 16, 1917, declared that 
any vessels carrying goods with an enemy destination or 
of enemy origin would be liable to capture and condem- 
nation in respect of the carriage of such goods, unless 
such vessels called at an appointed British or Allied port 
for the examination of her cargo. Goods which were 
found on the examination of any vessel to be goods of 
enemy origin or of enemy destination would be liable to 
condemnation.*°) 


K. WATERS SURROUNDING THE GERMAN BAY DECLARED A DANGER 
ZONE BY GERMANY 


As a counter measure to the British decree of January 
17, 1917, which declared the waters surrounding the Ger- 
man Bay a dangerous area, the German Government on 
March 6, 1918, declared that navigation in these waters 
would henceforth also be dangerous because of measures 
taken by the German naval forces against enemy naviga- 
tion there.*) 


L. BRITISH MINES WITHIN DUTCH TERRITORIAL WATERS 


On the 30th of March, 1918, the Dutch torpedo boat 
“G”? was sunk by a mine within the territorial waters off 
Terschelling, and on the 2nd of May, 1918, the Frans- 
naerebout, a Dutch marine fisher, met its destruction 
from the same cause in the same waters, with the loss of 
several lives. Many mines were fished up, all anchored 
within the territorial waters. The mines proved to be of 
British make. The Dutch Government protested against 
this violation of their territorial waters and demanded 
damages for the loss of the two vessels. The British Gov- 
ernment denied that the mines had been planted within 


30) D. O. B., IV, 5. 
31) D. O. B., IV, 12. 
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the Dutch waters by British naval forces and suggested 
that the mines had been swept inwards by Dutch or Ger- 
man mine sweepers or fishing vessels. The Dutch Gov- 
ernment rejected this explanation since the findings of 
its naval experts clearly indicated that the mines had 
been planted where they had been pulled up. The two 
Governments failed to reach an agreement on the facts 
and the matter was dropped.*”) 


II. Lossts oF THE DutcH MERCHANT MARINE 


On the ground of their presence within the blockade 
zones German submarines sank twenty-five Dutch steam- 
ships, four motorboats, twenty-four sailboats, and thirty- 
three fishing vessels. Three steamships suffered serious 
damages from German submarine attacks. One steam- 
ship and four fishing vessels were sunk by German tor- 
pedo boats, while a sailboat was destroyed by an attack 
from a hydroplane. As a result of the above attacks 
twenty-five lives were lost. The destruction of thirty-six 
steam and motorboats, three sailboats, and twenty-six 
fishing vessels, with a loss of nearly two hundred lives, 
was ascribed to mines. Many other vessels were reported 
missing.**) 

The explosion of mines washed up on the Dutch coast 
also frequently caused serious damages. The Dutch Gov- 
ernment brought this matter to the attention of both the 
British and German Governments, pointing out that the 
mines apparently did not meet the requirements of the 
8th Hague Convention, according to which anchored auto- 
matic contact mines must become harmless as soon as 
they break loose from their moorings. The German Govy- 
ernment replied that notwithstanding every possible pre- 
caution there would always be some mines that were not 


32) D. O. B., V, 34. 

33) Statistics given in Francois, op. cit., pp. 259-260. Also D. O. B., 
(1920-1921), p. 31. The German Prize Court allowed damages in the 
case of the steamship “Gamma” and the sailboat “Marian” on the 
ground that the vessels could not yet have learned of the blockade zone 
declaration when torpedoed, February 1, 1917. 
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mechanically perfect, wherefore it could not admit that 
its mines did not fulfill the requirements of the Conven- 
tion. Moreover, this Convention was not applicable in 
the present war, since not all the belligerents were parties 
to it. The British Government also denied that its mines 
did not meet the requirements of the 8th Hague Conven- 
tion, and like the German Government, would not admit 
responsibility for the damages caused by the explosion of 
these mines on the Dutch shores. However, the British, 
moved by a sense of equity and fairness, did make repara- 
tion for damages in several cases.**) 

The responsibility for the loss of several Dutch vessels, 
before the commencement of the unrestricted submarine 
warfare and outside of the blockade zones after their an- 
nouncement, was in several cases run down and laid 
to the account of German submarines, with reclamation 
of damages from the German Government.**) One of 
these cases, the Tubantia, led to a long exchange of cor- 
respondence between the Dutch and German Govern- 
ments, with the final agreement to refer the dispute to an 
international commission of inquiry.**) The Tubantia 
was sunk on March 16, 1916, by a torpedo No. 2033. The 
German Government maintained that this torpedo, which 
was from U-boat 13, had been launched at a British ves- 
sel on March 6, 1916, and that possibly it had remained 
afloat until struck by the Tubantia. The Commission 
placed responsibility for the sinking of the Tubantia upon 
the explosion of a torpedo launched by a German sub- 
marine, but left in suspense the question of whether the 
torpedoing took place knowingly or as the result of an 
error.®”) 


34) D, O. B., V, 28. Until June, 1919, more than 6,200 of these 
mines, washed up on the Dutch coast, had to be discharged by the 
Dutch coast guards. The majority of these mines were English. 
Barnouw, op. cit., p. 129. 

35) “Katwijk”, Recueil, p. 102; D. O. B., I, 18; “Rijndijk”, D. O. B., 
III, 18; “Teda”, D. O. B., IV, 15-16; “Geertruida”, D. O. B., IV, 12- 
13; “Bertha”, D. O. B. (1919-1920), p. 12. 

36) D. O. B., II, 14-17; Ibid., (1920-1921), p. 12. 

37) D. O. B. (1921-1922), pp. 18-21; A. J. J. L., XVI, 485 ff. 
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III. Economic BLocKADE oF HOLLAND 


More and more as the war progressed the Netherlands 
lost its economic autonomy, until by the end of the war 
economic control had almost completely passed to the 
belligerents, with most of it resting in the hands of the 
Allied and Associated Powers. The peace time prosperity 
of Holland is largely based on the Rhine transit traffic 
between Rotterdam and the great German industrial hin- 
terland, on the extensive colonial trade with the Dutch 
East Indies, and on the exports of her agricultural 
products. The war paralyzed many of Holland’s indus- 
tries, situated as the country was in the direct pathway 
between the two leading hostile powers, contiguous to one 
of them, and dependent on both for essential supplies. 
By preventing these essential supplies from reaching 
Holland the belligerent powers were enabled to effect a 
far reaching control over the economic activity and in- 
ternal affairs of the country. 


The extreme pressure the Allied Powers exerted upon 
Holland was intended to secure the cessation of exports 
from Holland to the Central Powers, and the control of 
the exportable surplus tonnage of the country for Allied 
use.*8) To secure these objects the belligerent parties re- 
sorted to all available methods, the advantage resting 
with that party which at the moment could exert the 
greatest pressure. Among the measures used, aside from 
those already mentioned, were the Trade Black Lists,**) 
specific and general embargoes,*”) the refusal of bunker 
coal to neutral vessels unable or unwilling to meet Allied 
requirements, favorable insurance to all vessels engaged 


38) Parmalee, Blockade and Sea Power, p. 72. 

39) Ibid., pp. 122, 130, 181, 69-90. 

40) Tbid., pp. 45-48, 182-133, 150-151. British Proclamation pro- 
hibiting the export of certain commodities, Aug. 3, 1914, and British 
Proclamation prohibiting the export of certain articles to the Scandi- 
navian countries and the Netherlands, October 2, 1917, Naval War 
College, International Law Documents, 1918, pp. 95-97. For U. S. 
export restrictions see /bid., 1918, pp. 192 ff. 
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in trading in Allied interests, discriminations favorable 
to shipping lines engaged to meet Allied requirements,*” 
and special agreements in respect of particular com- 
modities.*”) 

Thus caught between the demands of both groups of 
belligerent powers, Holland was forced to a rigorous regu- 
lation of the economic life of the country, involving a 
close control over exports and imports. In the early days 
of the war, licenses for agricultural products were issued 
by the Agricultural Export Bureau, a branch of the Min- 
istry of Agriculture. Only a certain percentage of the 
home product could be exported; the remainder had to 
be placed on the market for home consumption. The 
granting of licenses for the export of commercial products 
was under the supervision of committees appointed by 
the Minister of Commerce. This system proved defective 
and in September, 1917, the unified control of all exports 
was vested in the Nederlandsche Uitvoer Maatschappij 
(the Netherlands Export Company), which was a govern- 
mental agency.**) 

The control over imports came not from the Govern- 
ment but from a private organization, the Nederlandsche 
Overzee Trust Maatschappij (Netherlands Oversea Trust 
Company), popularly known as the N. O. T. As early as 
September, 1914, the Dutch Government appointed a 
Commission to assist and advise the Dutch importers and 
exporters on how to carry on their overseas commerce 
without violation of neutrality. The Commission was be- 
sieged with demands for assistance. This Commission 
conceived the plan of organizing a joint stock company 
to which imported goods could be assigned with an ade- 
quate guarantee to the belligerent governments that these 
goods would not be re-exported to their enemies. Ac- 
cording to the statutes of the company, its purpose was 
“to act as intermediary for Netherlands’ merchants or 


41) “Official Report of the Administration of the Blockade”, 1918, ° 
War Cabinet’s report, Ibid., 1918, p. 94. 


42) British Parl. Papers, Misc. No. 2, 1916, cd. 8145. Also Sal- 
ter, J., Allied Shipping Control. 


43) Barnouw, op. cit., p. 146; Parmalee, op. cit., pp. 138-139. 
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trading companies with a view to enable the unmolested 
conveyance from overseas of merchandise which has 
been, or may be declared absolute or conditional contra- 
band by belligerent Powers.” This wording was later 
changed in accordance with the modified circumstances 
to read, “to act as intermediary, in the fullest sense of the 
word, on behalf of merchants of Dutch nationality to in- 
sure so far as possible, uninterrupted import and export 
despite circumstances arising out of the war.” The 
statutes also definitely declared that the company was ex- 
cluded from trading on its own account. Some of the 
most important financial and shipping interests of the 
Netherlands took part in the organization of the Trust.**) 

The Executive Committee of the Trust carefully ex- 
amined the character of every applicant and decided 
upon what conditions its services could be granted. The 
applicant, if an importer, was obliged to give a money 
guarantee that the goods imported and the products of 
these goods as well, would be only for domestic consump- 
tion or for re-export to the Dutch colonies, or for re- 
export to neutral states for consumption there. This 
monetary guarantee took the form either of a bank deposit 
or a deposit of securities, which would be forfeited in 
case of breach of the contract. Fees were charged to 
cover only the cost of administration. Guarantees gen- 
erally were for specific importations, but to importers 
making a continuous use of the Trust a continuous guar- 
antee was allowed. Certain goods, like wheat, meal, or 
flour, could not be consigned to the Trust, but were con- 
signed directly to the Government, which had taken over 
the distribution of these commodities. Sir Francis Op- 
penheimer, Commercial Attache at the British Legation 
at The Hague, served as intermediary between the Trust 
and Allied and Associated Powers. 


The Trust was a great aid in keeping Dutch industries 


44) Most of this material is taken from G. Keller, The N. O. T. 
The Netherlands Overseas Trust, The Hague, 1915, English transla- 
tion, 1917; and an article by a Dutch advocate of The Hague, Alex- 
ander Nicol Speyer, in International Law Notes, I, 117 ff. 
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going, for it gave its assistance to the importation of goods 
to be worked up in Holland and re-exported. Unless 
there was a general governmental prohibition on the ex- 
port of a commodity, goods and articles manufactured 
from them could be re-exported to neutral countries. 
Even goods and their products imported from a bel- 
ligerent country could be re-exported to the land of origin. 


The consents of the Trust to serve as intermediary 
were of two kinds—one for belligerent countries and the 
other for neutral countries. Belligerent governments per- 
mitted exports to Holland only after a license had been 
obtained, and the authorities refused to grant licenses for 
exports to Holland unless the goods were consigned to the 
Trust. Thus the Dutch trader seeking to import goods 
from a belligerent country was compelled to use the 
Trust’s intermediary. Consents for shipments from neu- 
tral countries were demanded by the shipping companies, 
for by refusing to take shipments not consigned to the 
Trust, the company’s vessels were insured against un- 
necessary delay at the hands of the belligerent naval 
forces.*>) 

The N. O. T. was of course expected to exercise a strict 
control over the goods imported throughout its inter- 
mediary if it was to enjoy the confidence of the bel- 
ligerent governments. First of all, careful inquiries were 
made as to the reliability of the applicants and the nature 
of their trade. Secondly, a large staff of commercial ex- 
perts carefully traced the fate of the goods. And lastly, 
the Trust retained complete control of the goods until 


45) See the case of the “Seguranca”, an American vessel, which 
was detained in a British port until all the consignees had agreed to 
receive their goods through the N. O. T., A. J. J. L., Sp. Supp. IX, 
843-344, The work of the N. O. T. was aided also by certain decisions 
of the Dutch courts. A Dutch steamer had been permitted to leave a 
British port for Rotterdam only after the master had taken an oath 
not to deliver any part of the cargo except to persons having con- 
sents from the N. O. T. A consignee demanded delivery of the goods 
against documents as usual, and upon refusal of the master, brought 
in a claim against him in the courts on the grounds that he (consignee) 
as third party was in no way subject to the consequences of the vol- 
untary acts of the master. The claim was rejected by the court. In- 
ternational Law Notes, I, 43. 
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they came into the actual possession of the consumer. 
And certain articles, like cotton, could be imported only 
by the consumer directly. However, it seems that in spite 
of all these precautions the confidence of the Trust was 
occasionally misused.*®) 

The business of the Trust grew by leaps and bounds. 
To accommodate its staff it repeatedly had to acquire 
additional office space. Even as early as 1915 the Con- 
sent Department averaged 2,300 permits a week. Though 
not conducted on a profit basis the N. O. T. was able to 
turn over to the Netherlands Relief Committee 100,000 
florins in August, 1915, and another 200,000 florins in 
October of the same year. New departments were con- 
stantly added, as for instance the Financial Department 
in 1916, which was established to examine all securities 
to be exported from Holland to overseas countries. 

The German people viewed the Trust with great dis- 
favor and charged it with being a tool of the British Gov- 
ernment.*’) That it was a great aid in the enforcement 
of the blockade is apparent, but that it was deliberately 
designed to aid one of the belligerent parties to the dis- 
advantage of the other does not follow. That one group 
of belligerents could profit more from it than the other 
was due to Allied naval supremacy and the accident of 
geography. On the part of Holland it was an excellent 
stroke of policy which enabled it to keep out of the war 
and to acquire supplies absolutely needed to keep its in- 
dustries going and its population from starving. 


German hostility to the Trust occasionally caused seri- 
ous difficulties in the operation of the system. In the 
case of the Lupus, a Norwegian steamer en route to Am- 
sterdam, the Supreme Court of Berlin condemned a cargo 
of pyrites consigned to the Trust. The Court was of the 
opinion that if the conditions had been reversed and a 


46) See the cases of the “Noordam”, Lloyd’s Cases, VIII, 337 and 
of the “Oranje Nassau’’, Lloyd’s Cases, IX, 189 ff. 

47) German criticism of the Trust may be found in Die Nieder- 
landsche Uebersee Trust Gesellschaft, by Dr. Fd. Tonnies, Jena, 1916; 
and Vier Brieven over de N. O. T. (Four letters on the N. O. T.), Am- 
sterdam, 1916. 
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British warship had made the capture, the British Prize 
Court would have condemned the cargo on the ground of 
ultimate destination. On touching upon the fact that the 
N. O. T. was the consignee of the cargo, the Court de- 
clared that the Trust had “become entangled in obliga- 
tions to such an extent that they were compelled under 
any circumstances to comply with the request of England 
to relinquish to England goods imported into Dutch 
ports, and to subject these goods to the jurisdiction of 
the English Prize Court.’’*®) 


The Trust also became the object of distrust and dis- 
satisfaction in Holland. The commercial interests cen- 
tered at Rotterdam, because of the transit trade over the 
Rhine, are in close touch with Germany, while the busi- 
ness interests of Amsterdam, controlling the East Indian 
trade, were strongly pro-Ally in sentiment. The Rotter- 
dam interests naturally found little in the Trust to ap- 
prove. The Trust had become a tremendous, power in 
the state; its president was frequently referred to as the 
uncrowned king of Holland.*®?) Its standing with the 
Dutch people was not increased by the fact that its policy 
was dictated by the British Government. Even the Dutch 
Government became jealous of its power and its alleged 
usurpation of governmental functions.*) By the law of 
1917, establishing the Netherlands Export Company, the 
Dutch Government sought to place under the control of 
a governmental agency many of the functions hitherto 
exercised by the Trust.) The power of the Trust suf- 
fered a severe decline after the spring of 1917. The Allied 
declaration of a general embargo against Holland, the 
German threat to send no more coal, and the German 


48) Hntscheidungen des Oberprisengerichts in Berlin, 1918, 377; 
Scott, Cases, Note 49, p. 1008. 

49) Japikse, op. cit., p. 91. 

50) Letter of an American official at The Hague, dated August 5, 
1918, quoted by Parmalee, op. cit., pp. 151-152. 

51) Parmalee, op. cit., pp. 151-155, 139. 
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declaration of unrestricted submarine warfare, all tended 
to strip the Trust of its former power.*?) 


A feature of the Allied blockade system was the 
rationing of the border neutrals. As a part of this policy 
the Allied Governments concluded many agreements with 
the Trust and other trade associations in Holland. By 
these agreements the Allied Governments permitted re- 
stricted amounts of imports into Holland subject to the 
Trust guarantee of home consumption. The first of a 
series of these agreements was the general agreement 
concluded July 20, 1915, between the British Government 
and the Trust. Various special agreements were entered 
into with respect to particular commodities such as 
metals, rice, tires, jute, tinplate, and hides. By the agri- 
cultural agreement of November, 1916, between the Brit- 
ish and General Trading Association and the Dutch Agri- 
cultural Export Bureau, strict limitations were placed 
upon the exportation of foodstuffs from Holland to the 
Central Powers.°®) 

But Holland was dependent upon Germany as well, 
and in exchange for such essential imports as coal, iron, 
and potash, the German Government demanded a large 
part of the Dutch surplus of agricultural produce.**) After 
the entrance of the United States into the war the Asso- 
ciated Powers demanded that Holland should drastically 
reduce these exports to Germany. MHolland’s refusal to 
accede to these demands was met by the General Em- 


52) How the N. O. T. was regarded by traders in other neutral 
countries doing business with Holland can be gathered from the follow- 
ing extract from Lansing’s note to Page, October 21,1915: “Arrange- 
ments have been made to create in these neutral countries special con- 
signees, or consignment corporations, with power to refuse shipments 
and to determine when the state of the country’s resources requires the 
importation of new commodities. American commercial interests are 
hampered by the intricacies of these arrangements, and many Ameri- 
can citizens justly complain that their bona fide trade with neutral 
countries is greatly reduced as a consequence, while others assert that 
their neutral trade, which amounted annually to a large sum, has been 
entirely interrupted.” A. J. I. L., Sp. Supp. Dey): 

53) mane op. cit., pp. 146-151; D. O. B., (1919-1920), pp. 
23-26, 37 ff 

54) D. O. B., (1919-1920), pp. 41, 56-59. 
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bargo and finally the requisitioning of the Dutch vessels 
in American and British ports. 

The effects of the Allied blockade on Holland needs 
only a brief mention in this study. Holland’s transit traf- 
fic, an important national industry, was brought to a 
standstill. The Dutch exports from Holland to Germany 
were cut to less than a seventh of the annual pre-war 
average. The same was true of the export of herrings. 
The export of cattle to Germany had ceased completely 
by 1917.°°) In the case of thirty-eight out of forty-four 
leading commodities, or groups of commodities, the im- 
ports had fallen in 1918 to less than the average annual 
net imports during the three years from 1911 to 1913.°° 
Practically no grain was imported into Holland during 
1918. Holland was compelled to ration its food supply 
almost as rigorously as any of the belligerent countries. 
The national industries which depended upon foreign 
raw materials suffered severely, in many cases shutting 
down completely and causing much unemployment.*”? 

The distressing conditions forced numerous new func- 
tions upon the Government. Before the war was over the 
Dutch Government had assumed the functions of “im- 
porter and miller and retailer of breadstuffs, of ration 
master of nearly all necessaries of life, of arbiter in the 
fixing of rents and of maximum prices for such com- 
modities as were not placed on the distribution list, of 
underwriter of insurance against unemployment and war 
risks at sea, of controller of national shipping with power 
to decide to which port each ship should sail, and to 
requisition part of her tonnage on the home-bound voy- 
age.”°§) The national debt had practically doubled dur- 
ing the war and it was not until several years after the 
war that the Government was again able to balance its 


55) “Official Report on the Administration of the Blockade’, Naval 
War College, International Law Documents, 1918, p. 93. 

56) British Parl. Papers, Misc. No. 8, 1918, (ed. 8989). 

57) See Temperly, History of the Peace Conference of Paris, I, 
148-1538; and Bulletin of U. S. Dept. of Commerce, Commerce and In- 
dustry of the Netherlands, 1912, 1918. 

58) Barnouw, op. cit., pp. 154-155. 
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budget. Conditions in Holland during the latter years of 
the war resembled more the conditions of a belligerent 
than of a neutral country.®”) 


IV. Rue oF INTERNATIONAL LAw witH RESPECT 
TO BLOCKADE 


Blockade in the modern sense of the term owes its 
origin in both principle and practice to the Dutch. Grotius 
in his famous work published in 1625 first laid down the 
principle of the blockade,®) while the Dutch Government 
was the first to put it into practice when in 1630 it de- 
clared a blockade of certain ports of Flanders. Neutrals 
accepted the right of blockade but attempted to limit its 
scope. The First League of Armed Neutrality, 1780, de- 
clared that no port should be considered blockaded un- 
less there was, “by the arrangements of the powers which 
attack it with vessels, stationed sufficiently near, an evi- 
dent danger in attempting to enter it.”*) Holland’s naval 
power had declined and it is therefore not surprising to 
find her a member of the League, an ardent champion of 
neutral rights. The Second League of Armed Neutrality, 
of which Holland was not a member, reaffirmed the 
declarations of its predecessor, but added the further re- 
striction that no vessel was liable to capture unless it had 
been warned of the existence of the blockade by the com- 
mander of the force maintaining it and afterwards at- 
tempted to enter.®) 

With the Napoleonic Wars came an outrageous viola- 
tion of the rights of neutral commerce. By the Berlin de- 
cree of 1806 Napoleon declared the British Islands to be 
in a state of blockade and all commerce and correspond- 
ence with them was declared prohibited. Great Britain 


59) For the economic and social effects of the war upon Holland 
see the monographs being published by the Carnegie Endowment for 
International Peace, Division of Economics and History, 1924, p. 19. 

60) De Juris Belli ac Pacis, Bk. III, Chap. 1, p. 5. For the early 
history of blockade see Westlake, II, 257-262. 

61) Hershey, pp. 66-67. 

62) Lawrence, p. 678. 
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replied by Orders in Council of January and November, 
1807, by which neutral vessels were forbidden to trade 
between or even with ports in control of France or her 
allies, or with any port in Europe from which the British 
flag was excluded, without a clearance obtained in a Brit- 
ish port. To these orders Napoleon replied with the de- 
cree from Milan, 1807, by which he declared that any 
vessel submitting to search by a British ship, paying duty 
to the British Government, or coming from or destined 
for a British port should be deemed a good prize. 

It was not until after the Crimean War that conven- 
tional rules concerning blockade came into existence. 
The fourth Article of the Declaration of Paris, 1856, pro- 
vided that “blockades in order to be binding, must be ef- 
fective—that is to say, maintained by a force sufficient 
really to prevent access to the coast of the enemy.” 
Though seeking to define the law of blockade the Decla- 
ration passed over in silence many matters in dispute. 

During the American Civil War the North maintained 
a successful blockade on an unprecedented scale when it 
effectively blockaded the entire vast seaboard of the Con- 
federacy. An important innovation was introduced into 
the law of blockade by the Supreme Court in the leading 
case of the Springbok. In this case the cargo of a British 
vessel captured enroute to Nassau was condemned on the 
ground that the character of the cargo was such as to in- 
dicate that its true destination was a blockaded port.*®*) 

With the Russo-Japanese War, 1904-1905, new prac- 
tices were introduced which in effect marked a great ex- 
tension of the principle of the blockade. Delimited zones 
of the open seas were declared strategic or military areas 
from which neutral commerce was excluded. In those 
areas mines were indiscriminately sown with the result 
that neutral vessels were frequently endangered.) 

The London Naval Conference of 1908-9 attempted to 
draw up an extensive and definite code of rules respect- 


63) 5 Wallace 1 (1860); Evans, Cases (1917 ed.), pp. 405 ff. 
64) Hershey, The International Law and Diplomacy of the Russo— 
Japanese War, chapters IV-VI. 
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ing blockade. These rules were declared to correspond 
“in substance with the generally recognized principles of 
international law.” Only the salient features of these 
rules can be set forth here. Only the ports and coasts 
belonging to or occupied by the enemy can be block- 
aded,®) and to be binding a blockade must be effec- 
tive.) The blockade must be impartially applied to the 
ships of all nations.*) A blockade is not binding unless 
a declaration is made either by the blockading power or 
by the naval authorities acting in its name. The declara- 
tion must specify a) the date when the blockade begins, 
b) the geographical limits of the coast blockaded, and 
c) the delay to be allowed to neutral vessels for coming 
out.®®) Moreover, in order to be binding a blockade must 
be notified a) to neutral powers by means of a communi- 
cation addressed to the government direct, or to repre- 
sentatives accredited to it, and b) to the local authorities 
by the officer commanding the blockading force.) <A 
neutral vessel is liable to capture for breach of blockade 
only when it has actual or presumptive knowledge of the 
blockade,” and if a vessel approaching a blockaded port 
has no such knowledge of the blockade special notifica- 
tion must be made to the vessel by an officer of the 
blockading warships.” 


Of special importance for a consideration of the 
legality of the practices of the World War are the re- 
maining provisions. The seizure of neutral vessels for 
breach of the blockade is restricted to the area of opera- 
tions of the warships detailed to render the blockade ef- 
fective.”2) Access to neutral ports or coasts must not be 
barred by the blockading forces.”*) The doctrine of ulti- 


65) Article 1. 
66) Article 2. 
67) Article 5. 
68) Article 9. 
69) Article 11. 
70) Article 14. 
71) Article 16. 
72) Article 17. 
73) Article 18. 
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mate destination is declared not applicable to blockade. 
Whatever may be the ulterior destination of a vessel or 
of her cargo, the evidence of violation of blockade is not 
sufficiently conclusive to authorize the seizure of the ves- 
sel if, at the time, she is on her way to a non-blockaded 
port.) <A vessel is liable to capture for breach of block- 
ade only so long as pursuit is maintained by a ship of the 
blockading force. “If the pursuit is abandoned, or if the 
blockade is raised, her capture can no longer be ef- 
fected.) Condemnation of the vessel is made the 
penalty for breach of blockade. The cargo may also be 
condemned if it is proved that the shipper at the time of 
the shipment either knew or could have known of the in- 
tent to break the blockade.”® 


V. LEGALITY OF THE ALLIED AND GERMAN BLOCKADE 
AND RETALIATORY MEASURES 


A. ALLIED BLOCKADE MEASURES 


The French Decree and the British Order in Council 
bore none of the external forms of a formal declaration 
of blockade, nor was the word “blockade” even men- 
tioned in either declaration. However, Grey in his note 
accompanying the transmission of the Order to the United 
States Government frankly stated that the object of the 
measure was to establish a blockade to prevent vessels 
from carrying goods to or from Germany, “and that His 
Majesty’s Government has felt most reluctant at the 
moment of initiating a policy of blockade to exact from 
neutral ships all the penalties attaching to a breach of 
blockade.”’”) In the British Parliamentary Paper, “‘State- 
ment of the Measures Adopted to Intercept the Seaborne 
Commerce of Germany,”’®) it was stated that “no block- 
ade of Germany was declared until March, 1915, and 


74) Article 19. 

75) Article 20. 

76) Article 21. 

7) A.J. I. L., Sp. Supp. IX, 109-110. 
78) Mise. No. 2, 1916, ed. 8145. 
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therefore up to that date we had to rely exclusively on 
the right to capture contraband,” and that “the state of 
things produced is in effect a blockade, adapted to the 
condition of modern war and commerce.” 


The French-British measures can be regarded from 
several points of view, and any discussion of the legality 
of these measures must take all these points of view into 
consideration. The measures may first of all be regarded 
as seizure of enemy property at sea, but this would make 
them a violation of the provisions of the Declaration of 
Paris. It was on this ground that the Dutch Government 
lodged its protest.) The British Government rejected 
this appeal to the Declaration of Paris on the ground that 
goods found on neutral vessels were not confiscated but 
merely detained, and that goods were detained not solely 
because they were enemy owned but rather because they 
were of enemy origin or destination. “There are many 
cases in which proof that the goods were enemy property 
would afford strong evidence that they were of enemy 
origin or destination, and it is only in such cases that we 
are detaining them. Where proof of enemy ownership 
would afford no evidence of such origin or destination we 
are not in practice detaining the goods.”®) 


Clearly enough, the seizure of goods which were 
enemy property but possessed neither enemy destination 
nor origin, can not be justified on the grounds of block- 
ade, and constituted an undoubted violation of the second 
rule of the Declaration of Paris. The seizure of the other 
classes of goods can not be justified on the ground that 
they were merely retained and not confiscated. The 
rules of the Declaration of Paris were intended to guar- 
antee neutral shipping against belligerent interference, 
and the rule that the neutral flag covers enemy goods is 
as much violated by detention as by confiscation. The 
Declaration of Paris is still good international law and 


79) Note of March 19, 1915, Recueil, pp. 33-34. 
80) Note to U. S. Government, July 24, 1915, A. J. J. L., Sp. Supp. 
TX161N 
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the neutral is on good grounds in protesting its violation, 
even when the violation is by indirection. 


Efforts were made to justify the measures as retalia- 
tion but neutrals replied that retaliation against neutrals 
is invalid. The validity of the British Orders in Council 
of March 17, 1915, was attacked on this ground in the 
case of the Stigstad, but the British Prize Court, and the 
Judicial Committee of the Privy Council on appeal, held 
that a belligerent may, if there is just cause for retalia- 
tion, interfere with the rights of neutrals to a greater de- 
gree than under the ordinary rules of international 
law.) In the case of the Leonora the vessel and her 
cargo were condemned under the Order in Council of 
February 16, 1917, in accordance with which vessels were 
made liable to capture and condemnation for carrying 
goods of enemy origin or destination unless they called 
for examination at a British port. In sustaining the de- 
cision of the British Prize Court the Judicial Committee 
of the Privy Council declared, “The right of retaliation 
is a right of the belligerent, not a concession by the neu- - 
tral. It is enjoyed by law and not on sufferance,”’ and 
that “in estimating the burden of the retaliation account 
must be taken of the gravity of the original offense which 
provoked it,” and that “the order in council did not in- 
volve greater hazard or prejudice to the neutral trade in 
question than was commensurate with the gravity of the 
enemy outrages and the common need for their re- 
pression.’’®?) 


The Anglo-French blockade measures can not be justi- 
fied on the grounds of retaliation. One illegal act can not 
justify another. Moreover, a belligerent can not punish 
the enemy “through the sides of a neutral.” There can 


81) Lloyd’s Cases, V, 361; Naval War College, International Law 
Decisions, 1922, pp. 176 ff. 

82) Lloyd’s Cases, VII, 262, 848; Naval War College, International 
Law Decisions, 1922, 184 ff; Scott, Cases, pp. 804 ff. Lord Stowell in 
the “Fox” upheld British Orders on the ground of retaliation. 
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be no retaliation against friends.) The general accept- 
ance of such a doctrine would completely destroy the pro- 
tection which the development of international law has 
succeeded in gradually throwing about neutral trade. The 
position always assumed tacitly, if not openly expressed, 
by the defenders of retaliation, that the neutral has the 
right of protest only against the first offender, is open to 
serious objections. It is an easy matter for a belligerent 
to declare that the adversary is engaging in illegal prac- 
tices, and there probably never was a war in which such 
accusations were not made. Each belligerent throws the 
burden upon the other, and it is impossible for the neu- 
tral to establish the responsibility for the first offense, 
especially under the complicated conditions of modern 
warfare.**) This position fails completely to distinguish 
between neutral violations of obligations which justify 
retaliation against it, and neutral failure to preserve 
rights, which does not. The fact that a neutral is only 
partly successful in obtaining respect for its rights is no 
ground for action against it.*) 

The legality of the Anglo-French measures must 
finally be discussed from the point of view of a blockade. 
They differed from the previously accepted understand- 
ing of a blockade in three important particulars. In the 
first place, the blockade was not maintained by a close 
cordon of ships stationed along the immediate coast line, 
but by a long range control over the high seas. Secondly, 


83) Yntema, XVII, Michigan Law Review, 64 ff; Borchard, Yale 
Law Review, 1919, pp. 583 ff; Hyde, II, 665-666; Baty, Penn. Law Re- 
view, June, 1915, p. 717; Wright, Q., Minn. Law Review, V, 515-529; 
Briggs, The Doctrine of Continuous Voyage, pp. 141 ff. Upheld by 
Sir Erle Richards, British Yearbook of International Law, 1920-1921, 
pp. 30 ff; Fleischmann, Zeitschrift fur Volkerrecht, IX, 158 ff; Nied- 
ner, Ibid., IX, 199 ff; Schoenborn, /bid., IX, 120 ff. German writers 
holding retaliatory measures illegal are: MHeilborn, Zeitschrift fur 
Volkerrecht, 1X, 62 ff., and Struff, [bid., IX, 220, Note 2. 

84) Sir Erle Richards offered the following solution: An interna- 
tional commission to inquire into the occasion of the exercise of the 
right of retaliation similar to those commissions which have on fre- 
quent occasions examined the decrees pronounced by prize courts gen- 
erally. British Yearbook of International Law, 1920-1921, p. 33. 

85) Wright, Q., Minnesota Law Review, V, 515 ff. 
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the doctrine of ultimate destination was applied, so that 
the import and export of goods to and from Germany by 
way of adjacent neutral lands was prohibited. And 
thirdly, the penalty for the breach of this blockade was 
not confiscation of ship and cargo, but sequestration, de- 
tention, or sale, at the discretion of the prize court.*®) The 
United States Government further protested the legality 
of this measure as a blockade since it was neither ef- 
fective nor impartial.§”) 

No serious objection can be brought against the Anglo- 
French blockade on the ground that it was not of the 
close cordon type. The introduction of mines, subma- 
rines, and airships makes it impossible for ships to be 
stationed in the immediate offing of the blockaded ports. 
Nor is this essential to an effective blockade under mod- 
ern conditions. 

More serious is the charge that the blockade was il- 
legal on the ground of barring access to neutral ports. 
The generally accepted view of the law of blockade on 
this point is specifically stated in Article 18 of the Decla- 
ration of London, “The blockading forces must not bar 
access to neutral ports or coasts.”®*) The British Govern- 
ment attempted to meet this objection by making a dis- 
tinction between the commerce of neutral and enemy 
countries and that there would “be no substantial inter- 
ference with trade of neutral ports except insofar as they 
constitute ports of access to and exit from the enemy ter- 
ritory.”®*) The assumption underlying this statement 
seems to be that only that is neutral trade which has its 
origin or destination in a neutral country. With origin 
and destination “access to neutral ports” has nothing 
to do. 


86) Confiscation was made the penalty for breach by the Order in 
Council of February 16, 1917. 
Me an See American Note of October 21, 1915, A. J. I. L., Sp. Supp. X, 
SS i American note of October 21, 1915, A. J. J. L., Sp. Supp. X, 
89) British note to the United States, July 24, 1915, A. J. I. L., Sp. 
Supp. IX, 160. 
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The British Government also sought to justify these 
measures by contending that it was merely applying old 
principles to new conditions. The United States prize 
courts in the Civil War had extended the doctrine of con- 
tinuous voyage to the carriage of contraband and to 
blockade, and the British Government had acquiesced in 
it as a legitimate extension of an underlying principle to 
a new situation. The Allies now found themselves con- 
fronted by a somewhat similar situation and altered cir- 
cumstances likewise imposed upon them the necessity of 
reshaping some old rules. “Adjacent to Germany are 
various neutral countries which afford her convenient op- 
portunities for carrying on her trade with foreign coun- 
tries. Her own territories are covered by a network of 
railways and waterways, which enable her commerce to 
pass as conveniently through ports in such neutral coun- 
tries as through her own. A blockade limited to enemy 
ports would leave open routes by which every kind of 
German commerce could pass almost as easily as through 
ports in her own territory.”®”) 


In the Civil War cases the prize court extended the 
rule of continuous voyage or ultimate destination only to 
the carriage of contraband, and moreover, specifically re- 
jected its application to a breach of blockade where the 
blockaded district was reached by land.**) Some pub- 
licists regard the distinction between the rules applicable 
to contraband and to blockade as unsound. “If the right 
of a belligerent to seize contraband destined for his 
enemy is not allowed to be defeated by its being con- 
signed to a neutral port, there is no logical reason why 
his right, in the case of blockade, to seize non-contraband 


90) British note of July 24, 1915, A. J. J. L., Sp. Supp. IX, 159. 

91) “The Peterhof”’, 5 Wallace 28, 58. Woolsey declared he could 
find no American prize decision “in which the doctrine of continuous 
voyage was directly and exclusively applied as a determining factor 
to a pure blockade case”, A. J. J. L., 1V, 829. However, in the “Cir- 
cassion’’, 2 Wallace 135, the court seems to have applied the doctrine of 
continuous voyage to blockade. See Hyde, II, 666, note 3. See Briggs, 
op. cit., Chap. IV. Briggs regards the “Springbok” case as an exten- 
sion of continuous voyage to blockade. 
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goods with a similar destination must be defeated by the 
same device.’ 


To these contentions it may be replied that the rights 
of belligerents in regard to neutral commerce are the re- 
sult of a compromise between the belligerent’s demand 
for the right to stop all commerce with his enemy and the 
neutral’s assertion of the right to carry on his trade un- 
hindered with either belligerent. Maritime states have 
not yielded the right to intercept non-contraband goods 
bound for neutral ports, and international law does not 
recognize this right. Moreover, the right to blockade a 
neutral port would not be a development of existing law, 
but a sharp alteration. Such a right would give the bel- 
ligerent an almost unlimited control over neutral trade 
and economic life. There is a valid reason for denying 
the right to seize non-contraband goods consigned to a 
neutral port while granting the right to capture contra- 
band goods so consigned. All access by sea to an enemy 
port may be lawfully barred only when there is being 
waged against the port a military operation which ef- 
fectually bars such access. Since such military operation 
can not be taken either directly or indirectly against a 
neutral port, the prevention of such access is unlawful. 
But the case of articles of a military value stands differ- 
ently. Such articles the belligerent has a reasonable right 
to intercept, and the right to intercept such articles which 
would otherwise be used against it, may not be defeated 
merely because they are forwarded through neutral 
ports.®*) 


The British blockade was illegal also on other 
grounds. There was no notification of the particular 
coast line invested. The blockade was ineffective since 
the German coasts were open to trade with the Scanadi- 
navian countries. Moreover, the blockade was not im- 


92) Sir Erle Richards, British Yearbook of International Law, 
1922-1928, pp. 87 ff; Garner, International Law and the World War, 
II, Chapter 33. 

93) See Hyde, II, 668. 
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partially applied, for trade with German ports was open 
to the Scandinavian countries but not to other neutral 
countries.) 


B. THE GERMAN SUBMARINE BLOCKADE 


The announcement on February 4, 1915, by the Ger- 
man Government whereby the waters surrounding Great 
Britain and Ireland were declared a war zone can not 
be regarded as a declaration of blockade since neutral 
vessels were not prohibited from passing through this 
area. They were merely warned against the possibility 
of mistake on the part of the submarine commanders with 
respect to the nationality of their vessels. The declara- 
tion of unrestricted submarine warfare of January 31, 
1917, with its later extensions, bears an entirely different 
character. It was the object of this measure to prevent 
all trade with the enemy, and, although not announced as 
a blockade, it was intended to have all the effects of a 
blockade.®*») Neutral rights were violated by the subma- 
rine warfare in several respects. It led to the destruction 
of neutral goods and lives on enemy vessels, and what 
was more serious, it led to the destruction of neutral ves- 
sels, without warning, with everything on board. De- 
struction may not be made the penalty for breach of 
blockade. Prizes may be destroyed under certain ex- 
ceptional conditions, but only after all persons on board 


have been placed in safety. The measure was also illegal 


because it made no distinction between traffic solely be- 
tween neutral ports and traffic destined for enemy ports. 
The German Government, it would seem, thought that 
these illegalities were covered or removed simply by de- 
claring a “War Zone,” a “Military Area,” or “Destruction 
Zone.” The mere declaration of a war zone can not cre- 
ate new belligerent rights. The belligerent right of mili- 
tary operation on the high seas can not be extended be- 


94) American note of October 21, 1915, A. J. I. L., Sp. Supp., X, 81. 

95) The Dutch Government refused to recognize the measure as a 
blockade, but the Brazilian Government protested it as an ineffective 
blockade. Brazilian Greenbook, pp. 20, 22, 27, 42. 
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yond the immediate vicinity of a hostile action. Bel- 
ligerents can not rid themselves of the duties imposed by 
the rules of war by the simple process of declaring a vast 
section of the high seas a war zone.) Such measures 
under the name of “barred zones,” or “danger areas,” 
constitute a grave infringement on the principle of the 
freedom of the seas.°”) 


Attention must be briefly drawn to another feature of 
both the Allied and German blockades. Both parties 
planted mines outside of the territorial waters, whether 
their own or their enemies’, as a means of enforcing the 
blockade. Occasionally these mines were found even 
within the territorial waters of neutrals. Moreover, many 
of the mines so planted failed to become harmless after 
breaking loose from their anchors. The terms of the 
Hague regulations regarding the laying of automatic con- 
tact mines are so indefinite as to give small protection 
from this danger to neutral trading. Mine laying as prac- 
ticed in the World War constitutes a grave infringement 
upon the principle of the freedom of the seas and sub- 
jects the lives of neutrals and non-combatants to peril- 
ous hazards. The provisions of the Hague Convention 
are clearly inadequate and demand careful revision with 
the imposition of drastic restrictions upon belligerent 
mine laying in the open seas.°®) 


96) Several German publicists before the declaration of the block- 
ade expressed objections to this method of warfare; Rehm, “Der Unter- 
seebootkrieg”’, Zeitschrift fur Volkerrecht, IX, 20 ff; Heilborn, Jbid., 
IX, 56 ff. Prominent German writers who held that the declaration of 
a war zone radically changed the juridical relationship were: Piloty, 
Tbid., 1X, 203 ff; Fleischmann, Jbid., IX, 170 ff; and Perels in Grenz- 
boten, Feb. 15, 1915, speaks of a new belligerent right, “Sperrungs- 
recht”. See Verzijl, pp. 216-217. 

: a Similar features of the British blockade were, of course, equally 
illegal. 

98) Articles limiting the area within which mines might be used 
were proposed at the Second Hague Peace Conference, but failed to be 
incorporated in the Convention. The area of the use of mines was 
left to ‘the conscience, the good sense, and the consciousness of the 
obligations imposed by the principles of humanity”, Deuxieme Confer- 
ence International de la Paix, III, 379. For a discussion of submarine 
mines see Naval War College, op. cit., 1914, pp. 100-138. 
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VI. THe Furore or BLOCKADE 


What effect will the experience of the World War 
have on the future development of the law of blockade? 
It does not seem as though the submarine blockade can 
ever be so conducted as to conform to the decent opinions 
of civilized mankind, to say nothing of the requirements 
of international law. The surface blockade, in the old 
sense of the term with a close cordon of warships, is no 
longer possible, and is bound to disappear unless some 
way is found of protecting the blockading warships from 
the attacks of submarines.®) The belligerent can not be 
denied the right to prevent neutral trading with enemy 
ports, but neither can the belligerent be granted the right 
to blockade neutral ports. The Anglo-French measures 
in many respects resembled more a general prohibition 
of neutral trade with the enemy than a blockade. 

The practice of rationing neutral countries is open to 
serious abuses. It gives the belligerent a far reaching 
control over the whole internal life of the country. The 
question of what is bona fide neutral trade is not easily 
settled, especially not in the case of a great trading coun- 
try and colonial power like Holland. Under the guise of 
preventing all but bona fide neutral trade the belligerent 
may do permanent injury to the trade of the neutral, and 
to its own benefit. If the existing system of the political 
organization of the world is to continue, with its sharp 
differentiation between neutrals and belligerents in time 
of war, neutral trading rights must be carefully restated 
to safeguard them in the next conflict. 

If, however, international organization should be 
greatly strengthened, and many of the powers now exer- 
cised by the nations under the doctrine of absolute 
sovereignty should be relinquished to this international 


99) Francois is of the opinion that the long range blockade is il- 
legal. However, he would give the belligerent the right of preémption 
with respect to all non-contraband goods destined for the blockaded 
region, with the right, upon compensation, to destroy neutral vessels 
in case there is no other way to prevent the cargoes from reaching 
the blockaded territory, op. cit., p. 217. 
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organization for the purpose of maintaining the peace, 
the blockade would become the most powerful weapon of 
the family of nations against a recalcitrant state. The 
character of the blockade would also be greatly changed, 
for it would then become no more than a prohibition of 
trade, or a boycott, against such a state, declared with 
internatinal sanction. In such an action the small neutral 
countries would have much to gain over a blockade as 
administered by the belligerents in the last war. In such 
an international boycott the small states could play an 
honorable part in maintaining the peace of the world, 
and they would likewise be freed from the indignities and 
curtailment of rights which they are sure to suffer under 
the old system. 
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CONTRABAND AND UNNEUTRAL SERVICE 
I. Avvrep-DutcH CONTROVERSIES 


EW questions within the field of neutral and bel- 

ligerent rights have been more provocative of con- 
troversy than the questions centering about contraband. 
Few subjects within the field of international law have 
undergone more change and are more unsettled. There 
have been differences of opinion with respect to the un- 
reasonableness of the distinction between conditional and 
absolute contraband; the destination such goods must 
have; the right to capture such goods when not directly 
enroute to the enemy country; the circumstances under 
which enemy destination may be assumed without fur- 
ther proof; and the penalties attached to the carriage of 
contraband. A general agreement with respect to these 
various questions was attempted in the Declaration of 
London, but with little success, as was proved by the 
experience of the World War. 


A combination of factors caused the question of con- 
traband to assume a new importance in the World War. 
Before the war was over all the great maritime powers 
had become belligerents. Adjacent to Germany was a 
group of neutral seaboard states through which Germany 
could import many of her supplies. The distinction be- 
tween supplies intended for the armed forces and those 
intended for the civilian population became difficult to 
maintain since the military and male population were 
practically co-extensive. Moreover, the government 
strictly controlled the distribution of food. Furthermore, 
in modern warfare nearly all of the resources and mate- 
rials of industry become essential to belligerent opera- 
tions and thus become touched with the character of con- 
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traband. Belligerent regulations naturally put many dif- 
ficulties in the way of the important Dutch overseas trade 
and transit traffic. 


A. BRITISH ORDER IN COUNCIL OF AUGUST 20, 1914, AND FRENCH 
DECREE OF AUGUST 25, 1914 


a 

Very shortly after the outbreak of the war several 
Dutch ships carrying food supplies to Amsterdam were 
taken into English ports. The British Government re- 
fused to release the cargoes until either their innocent 
destination had been clearly proved or the Dutch Govern- 
ment had given an express guarantee that the food sup- 
plies would be used exclusively in Holland and would not 
serve to release an equal quantity of foodstuffs for ship- 
ment from Holland to Germany. In justification of this 
measure the British Government invoked the communi- 
cation of the Dutch Government in the Staatscourant of 
August 21, 1914, explaining what should be regarded as 
transit traffic according to Dutch commercial usage,’ and 
in connection with this the information it had acquired 
that the German Government had completely taken over 
the provisioning of the country. All food supplies des- 
tined for Germany according to the British view should 
be regarded as destined for the use of the armed forces 
or a government department of the enemy state. The 
British Government held that, because of these facts, it 
might justly regard all foodstuffs destined for Rotterdam 
as suspect and subject to seizure unless the Dutch Gov- 
ernment furnished the desired guarantee.?) 

On August 20, 1914, the British Government issued an 
Order in Council, which with some modifications and ad- 
ditions declared the Declaration of London to be 


1) According to this communication transit was regarded as the 
transport of: (a) goods sent with a transit-cognossement to countries 
situated higher upon the Rhine; (b) goods declared sent to those coun- 
tries at the time the ship carrying the goods enters a Dutch port from 
which they can be transhipped on lighters down the Rhine or placed 
in entrepot; (c) goods whose destination to those countries results 
from documents produced upon arrival in port. Recueil, p. 22. 

2) D. O. B., I, 10; Recueil, p. 22. 
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“adopted and put in force by His Majesty’s Government 
as if the same had been ratified by His Majesty.”®) On 
August 25, the French Government issued a decree with 
almost identical provisions.*) With the modifications 
laid down in Paragraph 5 of the Order the British Gov- 
ernment reverted to the rule of continuous voyage. Arti- 
cle 36 of the Declaration of London permitted the capture 
of conditional contraband in cases where the enemy 
country had no seaboard and the goods were shown to be 
destined for the use of the armed forces or of a depart- 
ment of the enemy state, but the rule laid down by the 
British Order provided that conditional contraband with 
this destination would be liable to capture regardless of 
the destination of the cargo or vessel. Furthermore, 
Paragraph 3 of the Order laid down two new presump- 
tions of the above destination, in addition to those found 
in Article 34 of the Declaration of London. If goods were 
consigned to or for an agent of the enemy state or to or 
for a merchant or other person under the control of the 
authorities of the enemy state, hostile destination would 
also be presumed.®) 


In practice, all ships carrying conditional contraband 
to Holland were taken into English ports and detained 
until the owners of the cargoes could prove the innocent 
destination of their goods. Since the British Government 
regarded the Dutch ports, and particularly Rotterdam, as 
German transit ports, and most of the goods were con- 
signed to order, innocent destination was difficult to 
prove. The Dutch Government protested the action of 
the British Government in each case and pressed for the 
release of the ship and cargo. At the same time the Dutch 
Government protested the above mentioned provisions of 
the Order in Council, contending that it was bound, under 
the terms of the Rhine Convention, not to hinder the Ger- 
man transit traffic in any way, and that for the rest it re- 


3) D. O. B., I, 10-11; Recueil, pp. 23-24. 

4) D. O. B., I, 18-14; Recueil, pp. 41-42. 

) D. O. B., 1, 10-11; Recueil, pp. 23-24. 
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garded it as in conflict with its neutral duties to grant the 
guarantees demanded by the British Government.®) 

In order to provide for the great need of certain con- 
traband articles, especially food supplies, the Dutch Gov- 
ernment decided to import these on its own account. For 
the same reason it allowed Dutch traders in particular 
cases to have their imports consigned to the Dutch Gov- 
ernment. But it continued to refuse guarantees of home 
consumption for cargoes destined for Dutch ports. Ship 
after ship was taken into English ports, and there de- 
tained for a shorter or longer period. Sometimes the ship 
was permitted to continue with its full cargo, but not in- 
frequently the vessel was permitted to proceed only after 
leaving some of its cargo behind.”) 


B. BRITISH ORDER IN COUNCIL OF OCTOBER 29, 1914, AND FRENCH 
DECREE OF NOVEMBER 6, 1914 


On October 5 the Dutch Government received a note 
from London stating that the British Government had de- 
cided, in anticipation of a new, regulation shortly to be 
announced, to allow food supplies to proceed unhindered 
to consignees in Holland. The new regulation was issued 
on October 29 in the form of an order in council, repeal- 
ing the one of August 20.8) The new Order also declared 
the provisions of the Declaration of London to be in force, 
but subject to the exclusion of the lists of contraband and 
non-contraband, and to the modifications indicated by the 
Order itself. 

In place of Article 3 of the old Order, the new Order 
provided that the destination referred to in Article 33 of 
the Declaration of London would (in addition to the pre- 
sumptions laid down in Article 34) be presumed to exist if 
the goods were consigned to or for an agent of the enemy 
state. Conditional contraband would be liable to capture 
on board a vessel bound for a neutral port if the goods 


6) D. O. B., I, 11; Recueil, p. 25. 

7) D. O. B., I, 11-12; Recueil, p. 25. 

8) Recueil, pp. 26-27; D. O. B., I, 12. The French decree is found 
in Recueil, pp. 42-43; D. O. B., I, 14. 
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were consigned “to order,” or if the ship’s papers did not 
show who was the consignee of the goods, or if they indi- 
cated a consignee of the goods in territory belonging to 
or occupied by the enemy. Upon the owners was placed 
the burden of proving the innocent destination of their 
goods. The Dutch Government objected that in neither 
of the three cases designated could the enemy destination 
of the goods be considered established.®) 


Article 2 of the Order stipulated that where it was 
shown to the satisfaction of one of the principle secre- 
taries of state that the enemy was drawing supplies for its 
armed forces from or through a neutral country, he might 
direct that in respect of ships bound for a port in that 
country, Article 35 of the Declaration of London would 
not apply. During the operation of the direction, a ves- 
sel which carried conditional contraband to a port in that 
country would not be immune from capture. The Dutch 
Government protested the legality of the Order upon the 
ground that international law in no way laid any restric- 
tions upon commerce on land between belligerents and 
neutrals, and that moreover, a neutral vessel carrying con- 
traband to a neutral port could not be captured. Thus 
the mere fact that one of the belligerents drew some of 
its supplies from or through a neutral country did not 
give the opposing belligerent the right to declare vessels 
carrying contraband to the ports of such neutral country 
subject to capture.” 

The condition of Dutch commerce and shipping under 
the new regulations was practically what it was under the 
old. Only the establishment of the Netherlands Overseas 
Trust, and its recognition by the Allied Governments, 
brought any improvement in the situation.’ 


With respect to the new contraband lists issued by the 
British Government in substitution for the lists of the 


9) Recueil, pp. 27-28; D. O. B., I, 12-18. 

10) Recueil, p. 28; D. O. B., 1, 12. The British Government again 
urged the issuance of non-exportation guarantees, but this the Dutch 
Government steadily refused to do. 

11) See section on N. O. T. in Chapter XIII. 
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Declaration of London, the Dutch Government reiterated 
its stand taken at the beginning of the war. It regarded 
this action as a backward step and as undoing the work 
of the London Conference. The continued extension of 
the contraband list could have no other effect than to 
render the honored rule of Paris of 1856 completely 
illusory.?”) 


C. BRITISH ORDER IN COUNCIL OF MarcH 30, 1916; FRENCH DECREE 
OF APRIL 12, 1916. 


This Order and Decree set aside the provisions of Arti- 
cle 19 of the Declaration of London in accordance with 
which a vessel can not be captured for breach of block- 
ade if, at the moment, she is on her way to a non- 
blockaded port, regardless of the ulterior destination of 
the vessel or cargo. The Order also laid down as a pre- 
sumption of enemy destination in addition to those laid 
down in the previous Order, consignment to or for a per- 
son who during the existing war had forwarded imported 
contraband goods to territory belonging to or occupied by 
the enemy.) 


The Dutch Government, although it had regarded the 
new regulations as illegal, made no protest since it con- 
sidered the same principles of international law to be 
violated as had been violated by the previous Allied regu- 
lations. Moreover, it did not think the provision setting 
aside Article 19 of the Declaration of London was at all 
applicable to ships carrying goods to Dutch ports, even 
though these goods were destined for Germany, since Ger- 
many was not blockaded in the sense of the Declaration 
of London.) 


12) Recueil, p. 29; D. O. B., 1,13. In April, 1916, the British Gov- 
ernment abandoned the distinction and published a single list. 
A. J. I. L., Sp. Supp. X, 52 ff. 


13) British Order, Recueil, pp. stag D. O. B., II, 6. French De- 
cree, Recueil, pp. 50— 52: D. 0.B dere 


14) Recueil, p. 39; D. O. B., I, re 
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D. MARITIME RIGHTS ORDER IN COUNCIL, JULY 7, 1916; FRENCH 
DECREE OF JULY 7, 1916. 


With this Order and Decree, Great Britain and France 
completely withdrew all previous recognition of the 
Declaration of London, which was declared to be no 
longer applicable to the greatly changed conditions of 
maritime warfare. The earlier orders and decrees were 
withdrawn—the Allied Governments would hold them- 
selves “uniquement a application des regles ancienment 
reconnues du droit international.”*) This in practice 
meant that each country fell back upon its own national 
system as developed before the war, with certain modifi- 
cations or new rules laid down in this same order and 
decree. 

Both the British and French Governments reformu- 
lated the presumptions of hostile destination. The Brit- 
ish Order declared that hostile destination would be pre- 
sumed to exist, until the contrary was shown if the goods 
were consigned to or for an enemy authority, or an agent 
of the enemy state, or to or for a person, who during the 
existing hostilities, had forwarded contraband goods to 
an enemy authority, or an agent of the enemy state, or to 
or for a person in territory belonging to or occupied by 
the enemy, or if the goods were consigned “to order,” or 
if the ship’s papers did not show who was the real con- 
signee of the goods.?® 

The French Decree declared that, subject to contrary 
proof of innocent destination, cargoes of a contraband 
nature found on board a ship headed for enemy territory 
or territory occupied by the enemy, would be subject to 
confiscation if the cargo was composed of articles, the im- 
portation of which into the neutral country was greater 
than for normal years, or if the papers accompanying the 
cargo did not establish the neutral country as the final 
and definite destination of the cargo.””) 


15) Memorandum accompanying the Decree, D. O. B., IV, 5. 
16) Paragraph (a), D. O. B., Il, 5. 
17) Article 3, Jbid., III, 6. 
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Only the British Order expressly set forth the principle 
of the continuous voyage or ultimate destination and 
made it applicable to contraband and blockade.*®) The 
reason for this is found in the fact that no British prize 
court had applied the principle previous to the World 
War whereas the French prize court, as explained in the 
report to the President accompanying the decree, had ap- 
plied the principle in the case of the Vrouw Houwina in 
1855. 


Both regulations took over the provisions of Article 40 
of the Declaration of London in accordance with which 
a vessel carrying contraband is liable to capture and con- 
demnation if the contraband, reckoned either by value, 
weight, volume, or freight forms more than half of the 
cargo.) The French wording “lenavire et la cargaison 
entiere sont sujets a confiscation” would imply that also 
the innocent goods forming a part of the ship’s cargo 
would be condemned, even though it was not the property 
of the owner of the vessel. However, the French Govern- 
ment in reply to the Dutch note of protest of August 7, 
1916, stated that this was not the meaning of the pro- 
vision.”°) 

The British Order also provided that a neutral vessel 
carrying contraband with papers indicating a neutral 
destination, which, notwithstanding the destination shown 
on the papers, proceeds to an enemy port, would be liable 
to capture and condemnation if she were encountered be- 
fore the end of her next voyage.””) 


In its protest against the British Order the Dutch Gov- 
ernment declared the special regulations of the Order 
were, for the most part, merely restatements of provisions 
contained in the repealed orders against which it had re- 
peatedly objected. The Dutch Government reserved the 
right to demand reparations for losses to Dutch interests 


18) Paragraph (b) of the British Order. 

19) Paragraph (d) of the British Order; Article 2 of the French 
Decree. 

20) D, O. B., III, 8; Note of September 1, 1916. 

21) Paragraph (c). 
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resulting from the application of the Order.”?) The Brit- 
ish Government replied that if the rules cited in the Order 
were not deemed by the Netherlands Government to be in 
accordance with international law they should be chal- 
lenged in the prize court.) The Dutch Government in 
reply stated that it could not accept the British prize 
courts as the final authority in determining the legality 
of the provisions of the Order, and declared that this 
could only be decided by an international tribunal of arbi- 
tration, instituted in conformity with the treaty of arbitra- 
tion between Great Britain and the Netherlands.) 


Against the regulations of the French decree the Dutch 
Government made similar protest. It could not recognize 
the legality of the presumptions laid down in the decree, 
since they furnished no proof that the captured goods had 
an enemy destination. Moreover, the decree sanctioned 
the practices already followed under the previous decrees, 
under which the distinction between conditional and ab- 
solute contraband had been completely eliminated, and 
conditional contraband, according to the long established 
rules of international law, is subject to capture only when 
found on a vessel enroute to territory belonging to or oc- 
cupied by the enemy, or towards his armed forces, and 
only in case the goods are destined for the armed forces 
or the government of a belligerent state. The Dutch Gov- 
ernment reserved the right to make demands for repara- 
tions for losses resulting from the application of the 
decree.?>) 

The French Government replied that the conditions of 
the present war justified the new presumptions, and that 
as far as the French regulations were concerned the dis- 
tinction had practically lost its value. The German Goy- 
ernment had taken over the control of all articles of 
service to its armies, thus all such articles were at the 


22) D. O. B., Ill, 7; Note of August 2, 1916. 

23) Jbid., III, 8; Note of August 14, 1916. 

24) Note of September 22, 1916, D. O. B., III, 8. 
25) Note of August 7, 1916, D. O. B., III, 7. 


235 


Neutrality of the Netherlands During World War 


disposition of the state authorities immediately after 
entering German territory.” 


II. GeERMAN-DuTCH CONTROVERSIES 
A. CONTRABAND 


The regulations issued by Germany at the beginning 
of the war were, even to the lists of absolute and condi- 
tional contraband, in complete conformity with the 
Declaration of London. However, as early as October, 
1914, the German Government began adding new articles 
to the list of conditional contraband. When in November 
the German Government added rough and worked lum- 
ber to this list it notified the Dutch Government that ves- 
sels headed for neutral harbors would be permitted to 
proceed unmolested if provided with a declaration by the 
government of the state whose flag the vessel was flying, 
properly legalized by a diplomatic representative of Ger- 
many, guaranteeing that the vessel in question was in 
fact destined for the port indicated and would there dis- 
charge its cargo.*’) 


The Dutch Government in reply pointed out that even 
the German Prize Regulations declared it to be inad- 
missable to hold a vessel if the place of destination and 
discharge were shown by the papers on board to be a neu- 
tral port. It added that it could not give the desired 
guarantees, since such guarantees had no basis in inter- 
national law. In this connection the greater difficulties 
for the Dutch traders came from the importation of 
Swedish wood, and when in March, 1915, the Swedish 
Government obtained from the German Government a 
statement that such kinds of wood as were not considered 
contraband by it before the November declaration would 
be granted unhindered exportation, the situation was 
greatly relieved.”*) 


26) D. O. B., Ill, 8, Note of September 1, 1916. 
27) Recueil, p. 54; D. O. B., I, 15. 
28) Recueil, p. 54; D. O. B., I, 15. 
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On April 18, 1915, the German Government announced 
certain modifications in several articles of its Prize Regu- 
lations.”®) These modifications involved practically the 
same departures from the Declaration of London as did 
the earlier British Orders and French Decrees. They laid 
down the same new presumptions with respect to the hos- 
tile destination of conditional contraband, made sweep- 
ing changes in the contraband lists, declared all neutral 
vessels carrying contraband to hostile ports under false 
papers liable to condemnation until the end of the war, 
and introduced the rule of continuous voyage with re- 
spect to contraband.**) With respect to these modifica- 
tions the Dutch Government made the same protests as it 
did against similar orders and decrees from the British 
and French Governments.*”) 

A second change was made by Germany in her Prize 
Regulations on July 22, 1916. The modifications an- 
nounced this time corresponded to the new rules laid 
down by the British Order of March 30, 1916, and the 
French Decree of April 12, 1916. The rule of continuous 
voyage was extended to blockade and a new presumption 
of hostile destination was added to those already in 
force.*?) The Dutch Government lodged with the German 
Government a brief protest of the same tenor as its pro- 
test to the Allied Governments when they announced 
similar new rules.**) 


B. UNNEUTRAL SERVICE 


The requisition of the Dutch vessels by the Allied and 
Associated Governments in March, 1918, led the German 
Government to amend its Prize Regulations with respect 
to the presumptions of unneutral service. A neutral ves- 
sel was to be regarded as engaged in unneutral service 
when the state whose flag the vessel flies has made an 


29) Articles 21, 23, 27, 33, 35, and 40. 
30) D. O. B., I, 15; Recueil, pp. 55-56. 
31) D. O. B., I, 16; Recueil, p. 56. 

LP) ID (OF Vee MOE 

33) Jbid., III, 9. 
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arrangement with the enemy for a lease of tonnage, or 
when the major part of the merchant fleet of the neutral 
state is engaged in the service of the enemy.*? 


Upon inquiry at Berlin the Dutch Government was in- 
formed that the German Government regarded the modi- 
fication in the Prize Regulations as applicable to the 
Dutch vessels in view of the fact that after deducting the 
number of Dutch ships in port more than half of the 
Dutch tonnage had been requisitioned by the Associated 
Powers. The German Government also pointed out that 
there would be due warning before attack; and further- 
more, that the difficulties from the German side would 
disappear in case an arrangement were made with Ger- 
many with respect to the conditions under which she was 
prepared to grant safe-conducts to Dutch vessels guaran- 
teeing safe passage.®*°) 


The Dutch Government protested that the modifica- 
tion in Prize Regulations set up a presumption of unneu- 
tral service absolutely contrary to every principle of 
international law. The fact that the Associated Powers 
had requisitioned a large part of the Dutch vessels and 
put them into service under Dutch flags, carried no proof 
that the remainder of the vessels, flying under neutral 
flag, made itself guilty of unneutral service. Further- 
more, the measure was put into effect at once, with no 
exceptions made in favor of ships which had set out to 
sea without knowledge of the measure.**) The German 
Government in reply denied the illegality of the presump- 
tion laid down in the modification of its Prize Regula- 
tions, and insisted that the presumption corresponded to 
an existing probability.) The difficulty seems to have 
been settled in practice by the issuance of safe- 
conducts.*®) 


34) Addition to Article 55; see D. O. B., V, 22. 
35) [bid., V, 22. 

36) Ibid., V, 22, Note of May 27, 1918. 

37) Note of June 18, 1918, D. O. B., V, 28. 

38) Note of May 27, 1918, Ibid., V, 22. 
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III. History or THE Law or CONTRABAND 


It was customary in the fifteenth century, and not 
unusual in the sixteenth century, for a belligerent to de- 
clare all trade between neutrals and the enemy pro- 
hibited. This practice was probably borrowed from 
ancient Rome, which imposed the death penalty upon 
traffic in arms with the barbarians. A precedent for the 
practice may also be found in the papal bulls at the time 
of the crusades, which forbade Christians upon penalty 
of slavery, to trade with the Saracens in weapons, iron, or 
wood. Even England issued such decrees. Sweden issued 
such a prohibition even as late as 1560 in the war with 
Russia.*°) 

The United Provinces issued such decrees in the war 
against Spain. Such a decree was issued in 1584, re- 
issued with modifications in 1586, 1591, and 1596. In 1599 
the Government of the United Provinces returned to the 
earlier practice of completely prohibiting all exports to 
the enemy. This prohibition acquired an unusual im- 
portance from the fact that Henry IV of France com- 
manded his subjects to submit to the prohibition for a 
period of six months.*°) 

After 1599 a period of mitigation set in. Treaties were 
made in which the distinction between military supplies 
and other goods was laid down. In case either of the con- 
tracting powers fell into war the other power would be 
under obligation to prevent its subjects from transport- 
ing military supplies to the enemy. Trade in non-military 
supplies would be absolutely free. The treaty between 
England and Spain in 1604 is generally regarded as the 
first treaty of this kind. Holland and Sweden contracted 
a similar treaty in 1614. The word contraband was first 
used in the treaty of Southampton of 1625, between Hol- 
land and England. In this treaty the King of England 
promised to use his influence with the neutral powers to 
have them prohibit all trade between their subjects and 


39) Francois, op. cit., p. 85. 
40) Jbid., pp. 86-89. 
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Spain. Should the King fail in this attempt only the 
transportation of contraband goods would be pro- 
hibited.*) By the end of the century such treaties had 
become quite general.*”) 


The transition recorded in the above treaties is re- 
flected in Grotius’ De Jure Belli ac Pacis, 1625. All com- 
modities are divided into three classes. “There are some 
objects,” wrote Grotius, “which are of use in war alone, 
as arms; there are others which are useless in war, and 
which serve only for purposes of luxury; and there are 
others which can be employed both in war and peace, as 
money, provisions, ships, and articles of naval equipment. 
Of the first kind it is true ... that he is on the side of the 
enemy who supplies him with the necessaries of war. The 
second class of objects gives rise to no dispute. With re- 
gard to the third kind, the state of the war must be con- 
sidered. If seizure is necessary for defense, the necessity 
confers a right of arresting the goods, under the condi- 
tion, however, that they shall be restored unless some suf- 
ficient reason interferes.’’**) 

The list of contraband articles in the treaties negoti- 
ated in the 17th and 18th centuries varies considerably. 
The treaties of the 18th century, however, followed the 
general outlines of the Peace of Utrecht, 1713. Contra- 
band was limited to enumerated articles of a military 
character. Food supplies and many other articles were 
declared to be free except when transported to beseiged, 
invested, or blockaded places.**) The First and Second 


41) Francois, op. cit., pp. 89-90. 

42) The United Provinces.had made such treaties with France, 
1646; Spain, 1650; England, 1654, 1668, 1674, and 1675; Sweden, 1675; 
France, 1678. England had also concluded such treaties with Sweden, 
1654; France, 1655; Sweden, 1661 and 1666; Spain, 1667; France, 
1667; and Denmark, 1670. Such a treaty was also concluded between 
France and Denmark in 1663, Francois, op. cit., p. 91; Hall, note p. 
638; Moore, International Law and Some Current Illusions, p. 54. See 
Quigley, H. S., The Immunity of Private Property from Capture at 
Sea, pp. 7-55, for a good brief history of this subject. 

23) Sibel er Creal paneap. 

44) Moore, J. B., International Law and Some Current Illusions, 
pp. 54-55; Hall, pp. 688-6438. 
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Armed Neutralities declared contraband to be limited to 
munitions of war.**) The United States was from the be- 
ginning a leading champion among neutrals of a re- 
stricted contraband list, and, until the World War, was 
very successful in maintaining her position. The attitude 
of the United States as a belligerent may be seen from the 
contraband lists she issued during the war with Spain. 
Arms and munitions of war and machinery for their 
manufacture, saltpeter, military accoutrements and 
equipments, and horses were included in the list of abso- 
lute contraband. Under conditional contraband were 
listed: 


“Coal when destined for a naval station, a port 
of call, or a ship or ships of the enemy; materials 
for the construction of railways or telegraphs, and 
money, when such materials or money are destined 
for the enemies’ forces; provisions, when destined 
for an enemy’s ship or ships, or for a place that is 
besieged.’’*°) 


Provisions were generally placed in the conditional 
contraband list. Thus the British Government regarded 
provisions as contraband only when they were destined 
for the use of the enemy’s forces.*?) This was also the 
rule followed by British and American prize courts.*®) At 
the outbreak of the Russo-Japanese War in 1904, Russia 
extended the list of absolute contraband to include pro- 
visions. In consequence of protests made by the British 
and American Governments the Russian Government ap- 
pointed a committee to study the question. Upon the re- 
port of this committee Russia announced that foodstuffs 
would be considered as contraband of war if destined 
for the government of the belligerent power; for its ad- 
ministration; for its army; for its navy; for its fortresses; 


45) Hall, p. 646. 

48) Moore, Digest, VII, 669. 

47) Holland’s Manual of 1888; Moore, Digest, VII, 668, and see let- 
ter of Lord Salisbury, Jbid., VII, 685. 

48) “The Jonge Margaretha’, 1 C. Rob. 189; Mussionaire v. Keat- 
ing”, 2 Gallison 325; “The Commercen”, 1 Wheaton 382. 
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for its naval ports; or for its purveyors. In cases where 
they were addressed to private individuals foodstuffs 
would not be considered as contraband.*®) 

The whole question of contraband is dealt with in de- 
tail in the Declaration of London. Articles are divided 
into the three Grotian classes, each with a separate list. 
On the list of absolute contraband are: arms, munitions, 
military supplies, camp equipment, armour plates, war- 
ships, and implements, and apparatus designed exclusive- 
ly for the manufacture of munitions of war, for the manu- 
facture or repair of arms, or war material for use on land 
or sea. Articles exclusively used for war may be added 
to this list by a declaration duly notified. The conditional 
contraband articles were listed under fourteen general 
heads, namely: foodstuffs; forage and grain; clothing; 
gold and silver in coin or bullion, and paper money; 
vehicles; vessels, craft, boats, and floating docks; rail- 
way material, and telephone and telegraph materials; all 
aircraft and their accessories; fuel and lubricants; pow- 
der and explosives; barbed wire; horeshoes and shoeing 
materials; harness and saddlery; field glasses, telescopes, 
chronometers, and all kinds of nautical instruments. 
Other articles susceptible of both warlike and peaceful 
usage may be added to this list by declaration notified to 
other powers. Articles which are not susceptible of use 
in war may not be declared contraband. In a separate 
article under seventeen headings are listed a series of 
articles which may not be declared contraband.) 

The Declaration declares all contraband goods liable 
to condemnation. In the case of absolute contraband it 
need only be shown that the goods are destined to terri- 
tory belonging to or occupied by the enemy, or to armed 
forces of the enemy. Proof of such déstination is held to 
be complete when the goods are documented for dis- 
charge in an enemy port, or delivery to the armed forces 
of the enemy, and when the vessel is to call at enemy 
ports only, or when she is to touch at an enemy port or 


49) Moore, Digest, VII, 686-692. 
50) Articles 22-28. 
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meet the armed forces of the enemy before reaching the 
neutral port for which the goods in question are docu- 
mented. The vessel’s papers are conclusive proof of her 
destination, unless her position is such as to give just 
grounds for suspicion.) Conditional contraband, how- 
ever, is held liable to capture only when “shown to be 
destined for the use of the armed forces or of a govern- 
ment department of the enemy State, unless in this latter 
case the circumstances show that the goods can not be 
used for the purpose of the war in progress.” A hostile 
destination is presumed “if the goods are consigned to 
enemy authorities, or to a contractor established in the 
enemy country who, as a matter of common knowledge, 
supplies articles of this kind to the enemy,” or “if the 
goods are consigned to a fortified place belonging to the 
enemy, or other place serving as a base for the armed 
forces of the enemy.” These presumptions, however, may 
be rebutted.*?) 

The development of the doctrine of continuous voyage, | 
or ultimate destination, needs also to be briefly traced. 
It received its first marked development as applied to the 
“Rule of 1756.”°) Colonial powers in the 18th century in 
peace time frequently reserved all trade between the 
mother country and the colonies to vessels of their own 
flag. Under stress of war this trade was sometimes 
opened to vessels of neutral countries. Thus France in 
the Seven Years War opened her colonial trade to Dutch 
vessels. England at once declared that neutral vessels 
taking advantage of this trade would be subject to cap- 
ture. To evade this rule neutral vessels employed the 
ruse of breaking up such voyage by stopping at a neutral 
port. The English prize courts after 1805 did not permit 
this practice to nullify the rule, but confiscated the ves- 


51) Articles 30-82, 39. 

52) Articles 33-34. 

53) Briggs, The Doctrine of Continuous Voyage, gives an excellent 
history of the doctrine. The doctrine seems to have been applied as 
early as 1761, in the case of the ‘Jesus” (Burrell, 164) in which it 
was applied to a case of contraband captured on the first leg of the 
voyage, [bid., pp. 34 ff. 
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sel also in these cases on the ground that the voyage be- 
tween the metropolitan country and the colony was one 
continuous voyage. To make the deception still stronger 
the vessels sometimes unloaded the goods in the neutral 
port, only to reload them before continuing the voyage. 
The British prize courts condemned the vessels also in 
these cases,**) although Lord Stowell condemned such 
vessels only when captured on the last leg of the voyage. 


The analogy between reserved trading and contraband 
was first drawn by Lord Stowell, when he declared vessels 
carrying contraband cargo subject to condemnation when 
captured on their way to a neutral port if their ultimate 
destination was an enemy port. However, the ultimate 
destination of the vessel and not that of the cargo was 
considered decisive.) The French prize courts in the 
Crimean War condemned a neutral vessel captured on its 
way to Hamburg with a cargo of saltpetre. There were 
clear indications that the vessel intended to proceed with 
her contraband cargo to Russia after her call at Ham- 
burg.°°) 

The doctrine underwent a marked extension in the 
Civil War, when the United States prize courts applied it 
to cases in which the contraband cargo would have to be 
transhipped to smaller vessels in a neutral port.) In the 
case of the Peterhof, a vessel bound for the Mexican port 
of Matamoras, articles of absolute contraband were con- 
demned on the ground of their intended overland trans- 
port to the Confederate armies.®*) Italian prize courts 
also applied the doctrine in the Abssynian War, 1896, in 
the case of the Doelwijk.*®) Great Britain in the Boer 
War followed the doctrine laid down in the American and 
Italian cases asserting the right to capture vessels destined 
for the Portuguese port of Lorenzo Marques on the Dela- 


54) The “William”, 5 C. Rob. 385 ff, (1806). 

55) The “Immina”, 5 C. Rob. 3, 167. 

56) The “Vrouw Howina’”, Scott, Cases, pp. 995-997. 

57) In the leading case of the “Springbok”, 5 Wallace 1, (1866). 

58) 5 Wallace 28, (1864). For a review of all these cases, see 
Moore, Digest, VII, 698-744. 

59) Westlake, IT, 298. 
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goa Bay in cases where there was ground for suspecting 
that they carried contraband.) 

The questions involved in the doctrine of continuous 
voyage formed one of the main subjects of discussion at 
the London Naval Conference. The settlement arrived at 
by the Conference was a compromise. The doctrine was 
to be applied to conditional contraband only in the ex- 
ceptional cases where the enemy country has no sea- 
board.*) But in cases of absolute contraband the ulti- 
mate destination of the goods, irrespective of whether the 
carriage of the goods was direct, or would entail trans- 
shipment, or a subsequent transport by land, was to be 
decisive in determining liability to capture.®?) 


ITV. CoMPATIBILITY OF THE DuTCcH PROTESTS WITH 
THE RULES OF INTERNATIONAL LAW 


It can not be contended that the action of the bel- 
ligerents in departing from the contraband lists of the 
Declaration of London in itself constituted a violation of 
the principles of international law, for the Declaration 
itself permits additions by notification. But this does not 
mean that articles may be shifted from one list to the 
other at will. The infraction of positive international law 
begins as soon as articles having no, or only a remote, re- 
lation to war, are placed on the conditional contraband 
list, or when articles susceptible of both peaceful and 
warlike usage are placed on the list of absolute contra- 
band, or when the distinction between conditional and 
absolute contraband is abolished. 

The importance for neutral trade of limiting the defi- 
nition of contraband can hardly be over emphasized. Un- 
less there is a limit placed on the articles which may be 
declared contraband by belligerents, every security which 
neutral trade has so far enjoyed under the rules of inter- 
national law will disappear. The rule that free ships 


60) Moore, Digest, VII, 739 ff. 
61) Article 36. 
62) Article 30. 
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make free goods and the rule that blockades to be legal 
must be effectively maintained are important safeguards 
of neutral rights, but if the right to capture contraband 
is not properly limited, these two rules become absolutely 
worthless.*) In fact one British writer frankly states that 
the Allied blockade can be justified on the basis of the 
logical extension of the law of contraband, and that any 
attempt to justify it on any other basis is futile.™ 

The swollen contraband lists issued by the belligerents 
during the war left few articles of lawful trade. Many 
of the articles placed on the contraband lists had only a 
remote connection with war. And indeed some of the 
articles found on the list of absolute contraband may be 
said to have a predominantly peaceful usage.) The de- 
velopment of modern warfare, and particularly chemical 
warfare, undoubtedly justifies a great extension of the 
contraband lists, but under recognized practice bel- 
ligerents may not use contraband to carry on a blockade 
of neutral ports. 

The consolidation of conditional and absolute contra- 
band lists is also open to grave implications. The Allied 
Powers justified this action not on the ground of the 
nature of the goods but on the ground that the conditions 
of modern warfare made the distinction useless. So large 
a part of the enemy population was taking part, direcily 
or indirectly, in the war, that no real distinction could 
any longer be drawn between the armed forces of the 
enemy and the civilian population, and the enemy gov- 
ernment had taken control of practically all the articles 
in the list of conditional contraband so that they were all 
available for government use as soon as they entered Ger- 


63) See Moore International Law and Some Current Illusions, 
pp. 48 ff. Nippold in Development of International Law After the 
World War, regards the provisions with respect to contraband in the 
Declaration of London as a backward step, since they made possible an 
elastic interpretation of the conception of contraband in the practice 
of war. Nippold views as the goal of a regulation of contraband the 
defining and delimitation of its meaning, p. 39. 

64) Sir Erle Richards, British Yearbook of International Law, 
1922°1923)"p.)2. 

65) As, for instance, albumen, diamonds, soap, and starch. 
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man territory. If the distinction between combatants and 
non-combatants can no longer be maintained with respect 
to contraband, what justification is there for demanding 
that the distinction be maintained with respect to war- 
fare? If the distinction can not be logically maintained 
in one field, it can not very logically be maintained in 
another. But if this distinction be not maintained, war 
will again revert to primitive methods and lapse into 
savagery.*®) 

The Dutch protests against the application of the doc- 
trine of continuous voyage were not well founded. Four 
of the leading naval powers had already applied the prin- 
ciple to contraband before the World War. Italy had ap- 
plied as late as 1911 in the Italo-Turkish War.) None 
of these countries made a distinction between its appli- 
cation to absolute and conditional contraband. In view 
of this it can not well be held that the Declaration of Lon- 
don was declaratory of international law in this respect. 

Most of the objections brought against the application 
of the doctrine of continuous voyage in the World War 
attach more particularly to “speculative seizure” and 
search in port, the new presumptions laid down with re- 
spect to the hostile destination of conditional contraband 
and the shifting of the burden of proof from the bel- 
ligerent captor to the owner of the goods. The presump- 
tions laid down in the Declaration of London were so 
vague as to afford little enough protection to neutral 
trade, but the extensions of the presumptions in the last 
war were so sweeping as to make them practically im- 
possible to rebutt. The prize courts of Great Britain and 
of Germany, almost without exception, held all ports of 
belligerent countries to be bases of military supplies. In 
the case of the Maria, decided by the Imperial German 


66) Borchard, E. M., in Proceedings of the American Society 
of International Law, 1928, pp. 61 ff, severely criticizes the abandon- 
ment of conditional contraband: “Nor does the allegation that the en- 
tire hostile population is at war, never possible of realization, or that 
the enemy country controls or rations the food supply, change the 
legal situation in any degree”. 

67) Verzijl, op. cit., p. 240. The case of the ’Doelwijk”. 
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Prize Court, Belfast and Dublin were held to be military 
bases.**) All the protection which conditional contraband 
had previously enjoyed were swept away. A recent 
student of the subject justly concludes that the “real 
problem raised by the doctrine of continuous voyage is 
whether it can continue to exist without gravely imperil- 
ing international maritime law.’®) 

The difficulties placed in the way of Dutch commerce 
by prize court decisions can be gathered from the cita- 
tion of some cases. In the case of the Nieuwe Amsterdam 
the French Conseil des Prises held that Amsterdam and 
Rotterdam “au point de lapplication de guerre, etre 
assimiles a des ports ennemis puisque, en vertu de la con- 
vention pour la navigation du Rhin du October, 1868, les 
marchandises chargees a bord des navires qui y touchent 
peuvent transiter librement sur le Rhin et pouvant donc 
entre en territoire ennemi.”’”) This same abuse of the 
presumptions is found in the German decisions. In the 
case of the Batavier V™ a cargo of small articles of food 
supplies, such as eggs, condensed milk, onions, cheese, 
and herring, were condemned on the ground that London, 
the port of destination, was the great English base of sup- 
plies, and that the articles, subject to rebutting evidence, 
would have to be considered as destined for the armed 
forces of the enemy. The shippers appealed in vain to 
the fact that the captured articles were destined for sale 
in the open markets of England, and that the British Gov- 
ernment was not in the practice of buying these supplies 
of small articles directly in the open market. This appeal 


68) A.J. I. L., X, 927. See Chapter XVII. 

69) Briggs, op. cit., p. 218. Briggs concludes further that there 
“appears no solution short of a rule of international law forbidding 
neutrals to trade at all with any belligerent. And such a rule would 
be contingent upon the development of an international civic sense, or 
feeling of mutual obligation on the part of the nations to refrain from 
trading with belligerents—a feeling which does not now exist. Other- 
wise the doctrine of continuous voyage will in the future play havoc 
with neutral rights when the belligerents are the big powers, and it 
will remain quiescent when the belligerents are the smaller nations 
and the Powers are neutral’, p. 219. 

70) D. O. B., I, 130. 

71) Ibid., I, 115; Appeal, Tbid., III, 50 ff. 
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was rejected on the ground that on account of the great 
dearth of tonnage the purveyors of the British Govern- 
ment would frequently be compelled to buy these articles 
in the open market. Only such facts as under ordinary 
conditions would explicitly exclude the possibility of the 
use of these commodities for hostile use would be con- 
sidered as rebutting evidence. 

The extension of contraband lists, the enlargement of 
the classes of presumptions of enemy destination, to- 
gether with the doctrine of continuous voyage, may 
under certain conditions make neutral commerce prac- 
tically impossible. A general and concise agreement with 
respect to these questions is an obvious need. However, 
it is doubtful whether even such a general agreement, no 
matter how fairly made, or how explicitly drawn, would 
not be abused so long as prize law is administered by 
national courts. 


249 


CHAPTER XV 


VISIT AND SEARCH 


| 1 peas the World War the belligerents began the 
practice of taking neutral vessels into port for ex- 
amination. Previous to this it had always been the prac- 
tice when neutral vessels were encountered on the high 
seas to subject them to visit and search on the spot. The 
United States Government strenuously protested this new 
practice. It readily admitted “the full right of a bel- 
ligerent to visit and search on the high seas the vessels of 
American citizens or other neutral vessels carrying 
American goods and to detain them when there is suf- 
ficient evidence to justify a belief that contraband arti- 
cles are in their cargoes,” but it could not “without pro- 
test permit American ships or American cargoes to be 
taken into British ports and there detained for the pur- 
pose of searching generally for evidence of contraband, 
or upon presumptions created by special municipal enact- 
ments which are clearly at variance with international 
law and practice.” 


The Dutch Government does not seem to have taken 
so decided a position. It seems rather to have left open 
the question of the legality of sending neutral vessels in 
for search. Some correspondence with respect to this 
question passed between Germany and the Netherlands 
in the case of the Bertha Elizabeth. This vessel, a Dutch 
fishing trawler, was seized in the North Sea by a German 
submarine and after an examination of its papers was 
sent into Cuxhaven. The captain was ordered to dispose 
of the cargo of fish. After a few days the vessel was re- 


1) A. J. I. L., Sp. Supp. IX, 58-59. Later the United States Gov- 
ernment contended that search in port was not necessary to establish 
the nature and character of a vessel’s trade. ‘The facilities for board- 
ing and inspection of modern ships are in fact greater than in former 
times”. Note to British Government of October 21, 1915, A. J. I. L., 
Sp. Supp. X, 76. 
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leased, without anything suspicious having been found.) 
The owner presented a claim to the Hamburg Prize Court 
for loss of time. The Hamburg Prize Court and also the 
Upper Prize Court at Berlin declared that it was incom- 
petent to take cognizance of the claim since the vessel had 
not been “brought in” in the sense of the German prize 
regulations, but had only been conducted into Cuxhaven 
for examination, and whether a vessel is “brought in” or 
not depends upon the Willensrichtung of the com- 
mander.*) 

The Dutch Government then presented the claim on 
behalf of the owner to the German Government. The 
Dutch Government asserted that whenever a neutral ves- 
sel was conducted into a belligerent port for examination 
and if this examination did not produce anything to 
justify the confiscation of the vessel or the cargo, the 
losses occasioned by this action ought to be reimbursed.*) 
In response the German Government declared that urgent 
military interests might make it necessary to examine all 
vessels found at a given moment in certain waters in 
order to establish their character. Interests of this kind 
had made it necessary to examine the Bertha Elizabeth. 
The German Government refused to recognize a respon- 
sibility to indemnify in cases where, as in the present 
case, a vessel had been brought into port for examination 
because of military reasons.°) 

The British practice of bringing vessels into port for 
visit was the cause of a very unusual prize case involving 
two Dutch vessels, the Elve and the Bernisse. While en- 
route from the French Senegal to Rotterdam with cargoes 
of ground nuts consigned to the Netherlands Overseas 
Trust these two vessels were stopped by a British cruiser 
for visit and search. After an examination of the ships’ 
papers prize crews were placed on the vessels with orders 


2) D. O. B., III, 21-22. 

3) Decision in the lower court, July 3, 1915; in the upper court, 
Nov. 25, 1915. Both decisions found in D. O. B., III, 48-49. 

BY iovo, MUG, PRA 

5) Ibid., III, 23. 
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to take them to Kirkwall. In spite of the protests of the 
Dutch captains the vessels were taken into the German 
blockade zone, where on May 23, 1917, they were attacked 
without warning by a German submarine. As a result 
of the attack the Elve was sunk while the Bernisse, though 
struck by a torpedo, was towed into Kirkwall with the 
help of British warships.° 

On October 26th the Dutch Government, through its 
minister at London, presented a claim of damages in be- 
half of the owners of the vessels. In the opinion of the 
Dutch Government there was no reason for conducting 
the ships in question to a British port. The two neutral 
vessels were loaded with goods eonsigned to the Nether- 
lands Overseas Trust, in possession of French export 
licenses, on their way from a French to a Dutch port, and 
with their papers in perfect order. Under these circum- 
stances the whole responsibility for the damages flowing 
out of the arrest rested with the British Government, re- 
gardless of the cause which occasioned the loss. This re- 
sponsibility was the more incontestable since the British 
authorities knew in advance that the arrest would oc- 
casion not only a loss of time but would also make it 
necessary for these vessels to pass through the danger 
zones, where they would be exposed to attacks from Ger- 
man submarines.” 

The British Government in response not only denied 
all liability for the damages but expressed surprise at the 
action of the Dutch Government in presenting the claims. 
The British warships were performing a perfectly legiti- 
mate act in sending the neutral vessels into port for ex- 
amination, and had it not been for the unjustifiable attack 
of the German submarines, the sending in of these vessels 
would have caused no loss to the owners, except the slight 
delay caused by such diversion and examination. More- 
over, the British Government, at some inconvenience to 
itself, made arrangements whereby neutral vessels whose 


6) Dutch White Book, “Opbrenging van de Nederlandsche Schepen 
‘Elve’ en ‘Bernisse’ ”’, 
7) Dutch White Book, p. 2. 
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owners were prepared to accept certain reasonable con- 
ditions might be examined at certain points outside the 
danger zone. The vessels in question had made no at- 
tempt to obtain these facilities, but had preferred to run 
such risks as might be incurred in case they should be 
ordered to proceed to a British port for examination. If 
the owners of the vessels were still of the opinion that 
they had a justifiable claim against the British Govern- 
ment, they could present it before the British Prize 
Court.®) 

The Dutch Government stated in reply that not for a 
moment had it lost sight of the fact that the two vessels 
had been the object of an attack by the German naval 
forces. From the beginning of the submarine warfare the 
Dutch Government had not ceased its energetic protests 
against all attacks of this kind, and had the Elve and the 
Bernisse been the victims of this kind of an attack while 
being conducted to a British port in the course of a legal 
seizure the Dutch Government would not have thought of 
holding the British Government responsible for the loss 
caused by the German attack. But this case involved an 
illegal seizure. The Dutch Government desired most em- 
phatically to contest the British point of view that a bel- 
ligerent has in every case the right to send in a neutral 
vessel, and if it does not exercise this right it is an act of 
pure beneficence on its part. In the opinion of the Dutch 
Government the right to send in a vessel is inadmissable 
in cases where—as was the case of the Elve and the Ber- 
nisse—the papers on board the vessel, as well as the cir- 
cumstances under which the vessel was sailing, clearly 
proved that the vessel was not engaged in the transport 
of contraband goods. The Dutch Government further 
pointed out that British as well as American prize courts 
in cases of illegal seizure admitted the responsibility of 
the captor for all losses suffered from any cause what- 
ever, even those due to force majeure or accident. For 
these reasons the Dutch Government would not cease to 
press the claim of its subject in this case.®) Both Govern- 


8) Ibid., pp. 12-18. , 
9) Dutch White Book, p. 18. 
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ments held to their positions.’”) and in the meanwhile the 
Dutch owners presented their claims of damages before 
the British prize courts. 

The British prize court’s decision turned on the inter- 
pretation of the Order in Council of February 16, 1917. 
This Order declared that “a vessel which is encountered 
at sea on her way to or from a port in any neutral coun- 
try affording means of access to the enemy territory with- 
out calling at a port in British or Allied territory shall, 
until the contrary is established, be deemed to be carrying 
goods with an enemy destination, or of enemy origin, and 
shall be brought in for examination and, if necessary, for 
adjudication before the Prize Court.”) The defendants 
pleaded this Order as justification for their act. The 
court, however, held that the Order had no application to 
a vessel which sailed from a British or Allied port, and 
that as no other reasonable ground for sending in the ves- 
sel had been suggested, the Crown was in the position of 
a wrongdoer and could not excuse itself from returning 
the vessels to their owners by the plea that it was unable 
to do so by reason of the wrongful or criminal act of the 
German submarines.” 

Search in port is undoubtedly a departure from the 
rules of international law of the past; and yet it can not 
be held to be an illogical development of formal prize 
law. Under modern conditions of ocean transportation 
and naval warfare the exercise of the right of visit and 
search on the high seas is frequently impossible. The 
practice is, however, open to serious criticism, for under 
it vessels are no longer sent into port on the grounds of 
the results of the search at sea, but merely on a suspicion 
which can only be verified by evidence to be searched for 
in port. Such a practice must necessarily involve fre- 
quent hardships and injustices to neutral vessels. 

The decision of the German prize court in the case of 


10) Jbid., p. 14. 

11) See Chapter XIII. 

12) 1920. Decision given in Naval War College, International Law 
Decisions, 1923, pp. 121 ff. Also in A. J. I. L., XV, 478 ff; Lloyd’s 
Cases, IX, 248 ff.; Judicial Committee Appeal, Jbid., IX, 256 ff. 
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the Bertha Elizabeth is obviously on shifty ground, as 
well as the position of the German Government itself 
with respect to this case. The distinctions which the prize 
court made are so vague as to be utterly worthless and 
if there exists an obligation to indemnify in cases of il- 
legal seizure and detention, this obligation ought to be all 
the more absolute in cases where a vessel has been 
brought into port under circumstances which do not even 
justify sending her in. Interpretations such as these ren- 
der even the plainest safeguards of international law 
illusory. 


II. INTERFERENCE WITH MAIL AND OFFICIAL 
COMMUNICATION 


The British Government early in the war began the 
practice of seizing mail found on neutral vessels. Dutch 
vessels in particular became the victim of this practice.**) 
The Dutch Government protested this action as a viola- 
tion of Article 1 of the 11th Hague Convention, in ac- 
cordance with which all postal correspondence, with the 
exception of correspondence destined for or proceeding 
from a blockaded port, is inviolable.) The British Gov- 
ernment replied to this protest that the seizure of the mail 
on board the Dutch vessels was not a violation, since the 
seizure took place within the British territorial waters, 
where, in the opinion of the British Government, the pro- 
visions of the 11th Hague Convention did not apply. Ves- 
sels entering British territorial waters are completely 
subject to British sovereign rights.*®) 

The Dutch Government refused to accept this point 
of view. The 11th Hague Convention guaranteed the in- 


13) Twenty-one sacks of mail were taken off the Dutch vessel the 
“Titan” on Nov. 19, 1915; four from the “Noordam” on Dec. 5, 1915; 
two hundred from the “Frisia”, Dec. 9, 1915; thirty-nine from the 
“Rotterdam” on Dec. 18, 1915, of which eighteen came from Constan- 
tinople, ten from Sophia, and eleven from Berlin, Recueil, p. 60. 

14) Recueil, pp. 60-61; Dutch White Book, “Diplomatieke Beschei- 
den Betreffende de in Beslagneming door de Britische Autoriteiten van 
over zee vervoerde Brievenposten”, referred to as D. W. B.—Mail. 

15) W. W. B.—Maul, p. 1. 
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violability of postal correspondence at sea, without mak- 
ing an exception of the case where the vessel carrying 
mail touches at a belligerent port or passes through the 
territorial waters of a belligerent. The Convention, in 
order to prevent evasion of its provisions expressly states 
that in case the ship is detained, the correspondence must 
be forwarded by the captor with the least possible 
delay.®) 


The Dutch Government did not contend that parcel 
post packages shared the inviolability guaranteed postal 
correspondence by the Hague Convention, and it never 
protested their seizure on this ground. But it did hold 
that stocks, coupons, and other valuable papers did come 
under the term “postal correspondence,” and that there- 
fore they could not be seized under any pretext. It pro- 
tested the action of the British Government in seizing 
these papers sent out by Dutch owners to different parts 
of the world and neither forwarding them to their desti- 
nation nor returning them to the sender.) 


Although the Dutch Government did not protest the 
seizure of parcel post on the ground of the inviolability 
of postal correspondence, it did protest that the British 
authorities seized many packages which contained only 
non-contraband articles, or contained only conditional 
contraband articles without proof of enemy destina- 
tion.’®) To this the British Government replied that these 
articles of parcel post were seized on grounds of evidence 
of enemy origin or destination in pursuance of the Order 
in Council of March 11, 1915, which provided for the 
seizure of all goods coming from or destined for enemy 
territory...) The Dutch Government refused to accept 
the legality of the provisions of this Order.®” 


16) D. W. B.—Mail, p. 22; Recueil, pp. 61-63. 


17) Note to the British Government, April 11, 1916; Recueil, pp. 
69-72. 


18) Recueil, pp. 75-76; D. O. B., II, 98. 
19) See Chapter XIII. 
20) Recueil, pp. 77-78; D. O. B., II, 9. 
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III. INTERFERENCE WITH OFFICIAL CORRESPONDENCE 


On May 31, 1918, the British Government informed the 
Dutch minister at The Hague that after the expiration of 
four weeks, mail addressed to a foreign government, or a 
representative of a foreign government in a third state, 
would no longer be permitted to pass over Great Britain 
free from censorship. Proof that the official mail of 
foreign governments was being used to transmit import- 
ant personal business communications from and to Ger- 
many was the reason given for the action.” 

In a note of August 7, 1918, protesting this action the 
Dutch Government challenged the statement of the Brit- 
ish Government that it had no obligation to facilitate the 
interchange of diplomatic correspondence except that 
passing to and from between the heads of diplomatic 
missions in London and their respective governments. 
The Dutch Government contended that a state had the 
right to an unobstructed communication with its diplo- 
matic representatives not only with respect to the state 
to which they were accredited but equally with respect to 
third states over whose territory the letters may be trans- 
mitted. Nor could the Dutch Government accept the im- 
plication that the Dutch official mail was being misused. 
The Dutch diplomatic and consular agents in foreign 
countries were under strict orders not to allow the Dutch 
official seal to be used for other than Dutch interests. 

Beyond acknowledging the receipt of this note the 
British Government did not reply. The action of the 
British Government in refusing unhindered passage of 
official correspondence across its territory was not in 
conformity with the principle of the inviolability of 
diplomatic correspondence.” If this principle does not 
apply to official correspondence across a third country, 
countries with no seaboard would enjoy very little im- 
munity of diplomatic correspondence. 

21) -D. O..B., V; 35. 

22) Oppenheim, I, par. 405, expressly declares diplomatic correspon- 


dence, even through third states, inviolable. For numerous cases in 
which the U. S. has upheld this principle see Moore, Digest, IV, 710 ff. 
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IV. Use or NEuTRAL FLAG 


The use of a neutral flag by belligerent merchantmen 
is a practice that places obstacles in the way of the exer- 
cise of the right of visit and search by the adversary. 
Previous to the World War it was generally regarded as 
not an unfair practice for a belligerent merchant vessel 
to hoist a neutral flag in order to escape capture. The 
practice in the World War led to serious consequences 
because of the unrestricted submarine warfare of the 
German Government. The Dutch Government protested 
the use of its flag by British merchantmen. It regarded 
the use of its flag without its consent as an abuse, which 
in war has grave consequences, since it throws doubts on 
the character of neutral vessels properly carrying their 
own flag. The Dutch Government contended that in the 
absence of international regulations governing this prac- 
tice each state is alone competent to establish the condi- 
tions under which its flag may be used.”*) 

The use of a neutral flag by belligerent merchantmen 
as a ruse de guerre is a practice which has been generally 
accepted for so many years that the Dutch protest against 
it in the World War bears little force. The British Gov- 
ernment was also in a position to reply that under the ex- 
press provisions of the British merchant shipping act of 
1894 it allowed foreign nations to use the British flag to 
escape capture.%) And so long as belligerent warships 
observe the rules of international law with respect to the 
duty of visit and search before proceeding to capture or 
destruction the practice entails no serious consequences 
for neutral vessels. 


23) Dutch North Sea White Book, p. 10. The U. S. also objected 
to the general use of its flag by British vessels, but did not declare the 
practice illegal as did the Netherlands, A. J. I. u., Sp. Supp. IX, 55. 

24) Dutch North Sea White Book, pp. 9-10; Recueil, p. 100. 
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CHAPTER XVI 


NEUTRAL CONVOY» 


I. DreLtomatic CORRESPONDENCE WITH RESPECT TO THE 
SENDING OF CONVOY 


ISIT and search was a peculiarly difficult problem 

during the World War, and one which caused much 
bitter diplomatic controversy between neutral and _ bel- 
ligerent governments. Under the changed conditions of 
modern commerce, the exercise of belligerent search 
practically forces neutral commerce from the seas. The 
tremendously increased mercantile tonnage of the pres- 
ent is being carried by vessels of constantly increasing 
tonnage. These great vessels can not be quickly searched 
at sea, but must be taken into belligerent ports for the 
exercise of the right of search.?) The long delays which 
this entails is ruinous to shippers, many of whom found 
it cheaper to lay up their vessels in port than to expose 
them to the hazards of belligerent action. 


Commerce between Holland and her colonies had all 
but ceased by the early months of 1918. The requisition- 
ing in the spring of that year by the British and American 
Governments of the Dutch vessels found in their ports 
was one of the last of a series of belligerent actions, all 
instrumental in driving Dutch commerce from the seas. 
Thus when in the spring of 1918 the Dutch Government 
was confronted with the urgent need of sending several 
cargoes of military supplies and government goods to the 


1) The diplomatic correspondence with respect to the convoy is 
found in the Dutch White Book, “Diplomatieke Bescheiden Betreffende 
de Uitzending van een Convooi naar Nederlandsch Indié”. Alge- 
meene Landsdrukkerij. The Hague, 1918. Also in British Parliamen- 
tary Papers, Mise. No. 13 (1918), ed. 9028. Also in British State 
Papers, 1917-1918, III, 533. 

2) The United States Government, Roser contended that it was 
not necessary to take the vessels into port for search. Note to the 
British Government of October 21, 1915, A. J. J. L., Sp. Supp. X, 76. 
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Netherlands East Indies, it had to find some solution to 
this increasingly difficult problem. There were also 
several government officials, together with their families, 
waiting to be transported to the colonies. The Minister 
of Marine decided that the best way out of the difficulty 
was the sending of a convoy. It was hoped that a convoy 
would serve the double purpose of rendering the trans- 
portation reasonably free from danger and, by reason of 
freedom from visit and search whether on the high sea or 
in belligerent harbors, of guaranteeing a direct and unde- 
layed passage. 

In the latter part of April, the Dutch Government in- 
formed the Governments of Japan, France, Great Britain, 
and the United States on the one side, and Germany and 
Austro-Hungary on the opposing side of the belligerents 
of its intention to send this convoy. The Dutch note stated 
that the convoy would be composed of the following: 
first, the man-of-war, Hertog Hendrik, accompanied by a 
collier; secondly, a Dutch merchant ship transformed 
into a man-of-war according to the rules of the 7th Hague 
Convention of 1907, for the transport of military men to 
the Dutch East Indies, and having military supplies as 
cargo; and thirdly, a requisitioned Dutch merchant ship, 
under convoy of the man-of-war, Hertog Hendrik, “for 
the transport of government passengers with their 
families and having for cargo exclusively goods of the 
Netherlands Government destined for the Government of 
the Dutch East Indies.*) 


The note further stated that the loading of all goods 
and the embarkation of all passengers would be effected 
under strict governmental supervision, that the passen- 
gers and their luggage would be subjected to a strict ex- 
amination, that no private correspondence would be car- 
ried, and that the ships would carry no mail of any kind. 
With respect to the government goods it was declared 
that the usual manifest would be produced, with certifi- 
cates of origin issued by the inspector of import duties.*) 


3) Dutch White Book, p. 1. 
4) Dutch White Book, Note 1. British Parl. Papers, Note 8. 
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The Japanese Government in acknowledging the note 
of the Dutch Government merely stated that the proper 
Japanese marine authorities had been informed of the 
route of the convoy. The German Government requested 
to be informed of the names of the vessels that would 
compose the convoy and the date of departure, in order 
that this information might be sent to the German naval 
forces on the high seas. The German Government fur- 
ther insisted that the convoy would not be guaranteed 
immunity unless it remained outside of the forbidden 
war zones. The Dutch Government replied that it was 
the intention to have the convoy remain clear of the for- 
bidden zones.°) 

Great Britain, as the chief naval power, was naturally 
more concerned with the proposed convoy than any of 
the other belligerents. Without awaiting the official 
notification of the proposed convoy, it despatched a note 
to the Dutch Government stating that it could not recog- 
nize the right of convoy and that it would “exercise the 
belligerents’ right of visit and search of merchant vessels 
should the Netherlands Government carry out their pro- 
posal.”® Not until after six weeks had elapsed and a 
second note had been sent, did the Dutch Government 
receive any further word from the British Government 
with respect to the proposed convoy. A note received on 
June 3 vigorously reasserted that the right of visit and 
search would not be abandoned, that Great Britain had 
never conceded the claim of immunity of ships under neu- 
tral convoy and that it could not possibly accede to the 
Dutch demand.’) 


But later that same day the Minister of Blockade, Lord 
Robert Cecil, handed the Dutch minister at London a 
lengthy confidential memorandum of a different tenor. 
The British Government regretted the discourteous and 


5) Dutch White Book, p. 1. The Governments of Denmark, Nor- 
way, and Spain gave permission for the passage of the convoy through 
their waters. The Governments of France, the United States, and 
Austria-Hungary made no reply to the Dutch note. 

6) Dutch White Book, p. 3, Note 2; Brit. Parl. Papers, Note 2. 

7) Dutch White Book, p. 3, Note 4; Brit. Parl. Papers, Note 10. 
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imprudent course of the Netherlands Government, and 
while still refusing to recognize the right of neutral con- 
voy, it would, nevertheless, because of its friendly dispo- 
sition toward the Netherlands, go out of its way to save 
the susceptibilities of the Dutch Government. The Brit- 
ish Government was, on the whole, satisfied from the 
published Dutch reports that the Dutch Government pro- 
posed to give the belligerent practically the same guar- 
antees and means of control that they could obtain by 
exercising the right of search. However, the British Gov- 
ernment wanted it clearly understood that it did not in 
any way abandon the fundamental principle that the “re- 
pression of contraband and the enforcement of blockade 
lie, by international law, with the belligerent alone, and 
not with the neutral ...,” that the right of visit and search 
would be waived in this particular case only as an act of 
courtesy, and that it must not be treated as a precedent 
for similar concessions in the future.®) 


The memorandum then laid down the conditions on 
which the proposed convoy would be allowed to make its 
journey without interference from the British Govern- 
ment. These conditions were substantially the same as 
those put forward by the Dutch Government, and were 
as follows: 


“A. <A detailed list of all passengers sailing in 
the convoy, to be furnished to His Majesty’s Gov- 
ernment, none but Dutch Government officials and 
their families being allowed to proceed. 


“B. Full particulars of the cargo on board any 
merchant vessel sailing in the convoy to be sup- 
plied in the same way as is now done by the 
Netherlands Overseas Trust in respect of ships 
under their control. 


“C. The Netherlands Government to give a 
formal guarantee that no goods shipped in the con- 
voy are either wholly or in part of enemy origin. 


8) Dutch White Book, pp. 4-5; Brit. Parl. Papers, Note 11. 
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“D. The ships sailing under the Dutch Naval 
flag, including the converted liner, not to carry any 
civilian passengers nor any goods or articles other 
than war-like stores destined for the colonial 
authorities or forces, of which the complete lists 
should be furnished. 


“E. No mails, correspondence, private papers, 
printed matter or parcels to be carried by any ship 
in the convoy (except official despatches of the 
Dutch Government). 


“F. The convoy not to sail until the above 
stipulated particulars and undertakings have been 
furnished and have been found satisfactory by the 
British authorities.”®) 


The Dutch Government, in reply, expressed its 
pleasure at the mutual agreement as to the mode of 
carrying out the plans for the convoy and declared that 
it was fully aware that the British Government did not 
recognize the right of convoy, but that this point of inter- 
national law could be left out of account in this case of a 
very special sort of convoy serving exclusively in the 
transportation of government passengers and government 
goods from a mother country to her colonies. A complete 
list of passengers and full particulars concerning the cargo 
was being prepared and would be sent to all the foreign 
legations concerned as soon as possible.’ 

In reply, the British Government again reminded the 
Dutch Government that the conditions under which the 
convoy would be allowed to sail included the proviso that 
the British authorities must be satisfied as to the particu- 
lar persons and goods to be shipped and in order to ac- 
complish this it was essential that British experts in Lon- 
don should examine in detail the lists and documents 
furnished. Until these conditions had been fulfilled the 
convoy would not be allowed to sail.” 


9) Dutch White Book, p. 5, Note 5; British Parl. Papers, Note 11, 
Enclosure 2. 

10) Dutch White Book, p. 5, Note 6; British Parl. Papers, Note 138. 

11) Dutch White Book, p. 5, Note 7. 
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It had originally been intended to have the convoy sail 
on June 15, but due to several delays it did not sail until 
more than two weeks later. The convoy was to be com- 
posed of four vessels: the man-of-war, Hertog Hendrick; 
the auxiliary cruiser, the Tabanan; the merchant cruiser, 
the Noordam; and the collier, the Bengkalis. On June 
14th, the manifest for the Noordam was ready and the 
next day this manifest covering the merchandise was sent 
to the legations concerned. The passenger list, both mili- 
tary and civil, was opened to inspection on the same 
day.’?) On the 17th a list of the goods on board the 
Tabanan and the Bengkalis was sent to the same lega- 
tions. 


The date for the departure of the convoy had in the 
meantime been set for the 19th, but on the 18th the Brit- 
ish Government presented a note at the Dutch Foreign 
Office again reminding the Dutch Government that the 
British were waiving the right of visit only on certain con- 
ditions, that one of the conditions was that no goods of 
enemy origin should be carried by the convoy, and that 
before the convoy would be allowed to proceed they must 
be satisfied that certain dye-stuffs and chemicals of Ger- 
man origin, which formed part of the convoy, could not 
be furnished from other than German sources.*) The 
British Government pointed out that it was merely main- 
taining the position taken in a note to the Dutch Govern- 
ment on June 23, 1916. In that note the British Govern- 
ment took the position that as regards 


“Netherlands Government goods (to be sent to the 
East Indian Colonies) of enemy origin, His Majes- 
ty’s Government are prepared to waive their wish 
that shipments should be made only through the 
N. O. T. (Netherlands Overseas Trust) provided 
that the Netherlands Government will adopt and 
put in force the same safe-guards as if the goods 
had been shipped through the agency of the Trust 
and will ensure that such goods will not be shipped 


12) [bid., p. 5, Note 8. 
13) Dutch White Book, p. 6, Notes 9 and 10. 
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in excess of normal quantities and will only be 
shipped in case they can not be procured else- 
where.”’*) 

The Dutch Government in a note sent on the follow- 
ing day contended that the dye-stuffs could not be placed 
in the category of “goods of enemy origin,” since in re- 
gard to these materials for a long time there had existed 
a special arrangement between the Netherlands and 
Great Britain.) Under this arrangement concluded by 
the two Governments by an exchange of notes in June, 
1916, dye-stuffs could be imported into the East Indies 
without restriction, up to a maximum amount equal to 
the normal pre-war importations. The Dutch Govern- 
ment itself undertook the purchase of the dye-stuffs di- 
rectly from the German dye manufacturers, the materials 
were consigned to the governor general of the Dutch East 
Indies, and the materials were sold directly by the 
colonial authorities to the Javanese color printers.) By 
this method the re-exportation of the dye-stuffs was 
made practically impossible. The Dutch Government in- 
sisted that the British note of April 28, 1918, had made no 
change in this arrangement.” 

On June 19, the British minister at The Hague pre- 
sented another memorandum to the Dutch Minister for 
Foreign Affairs to the effect that the convoy must not 
sail before the British Government had received some 
more definite information in regard to passengers, cargo, 
and mails to be sent by the convoy.’®) In forwarding this 
information,'®) the Dutch Government took occasion to 
state that the departure of the convoy was not dependent 
upon the permission of any belligerent government, but 
that it would, nevertheless, hold up the departure of the 


14) [bid., p. 6, Note 11. In April, 1918, the British requested infor- 
mation as to the amount of dye-stuffs procurable from countries other 
than the Central Powers. The Dutch furnished this information on 
July 23, Dutch White Book, p. 2. 

15) Ibid, p. 6, Note 12. 

16) [bid., pp. 6-7, Notes 13 and 14. 

17) Dutch White Book, p. 6, Note 12. 

18) [bid., pp. 8-9, Note 15. 

19) Jbid., pp. 8-9, Note 16. 
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convoy until all differences between the two countries 
had been cleared up.?°) 

All efforts to reach an agreement satisfactory to the 
British authorities were unavailing. The British Govern- 
ment insisted that the right of visit would not be foregone 
unless all the German dyes were excluded from the cargo, 
and an explicit assurance was given to the effect that 
none of the remaining goods of the cargo were of enemy 
origin or owed more than twenty-five per cent of their 
value to enemy labor or materials.2) In a reply to this 
note, the Dutch Government gave the required assurance 
that with the exception of the dye-stuffs none of the 
merchandise on board ships of the convoy came from 
countries at war with Great Britain, nor owed more than 
twenty-five per cent of its value to the labor or materials 
of such countries. In regard to the dye-stuffs the Dutch 
Government offered to hold up the distribution of the 
dye-stuffs after their arrival in India until such time as 
the difference of opinion with respect to the applicability 
of the arrangement of 1916 should be cleared up.”) The 
British Government refused to accept the proposition of 
the Dutch Government and insisted upon the unload- 
ing of the dye-stuffs as a condition to the waiving 
of the right of search.**) The British Government took 
the position that “the original arrangement by which 
dyes of German origin were allowed to go to the Nether- 
lands East Indies was contained in Clause 18G of the 
Netherlands Overseas Trust agreement, which specific- 
ally lays down that the passage of goods of enemy origin 
required for factories, industries, or public services in the 
Dutch Colonies would be allowed so long as the goods in 
question were not procurable from other sources.” One 
of the definite conditions accepted by the Dutch Govern- 
ment in regard to the convoy was that no goods shipped 
would be either wholly or in part of enemy origin.) 


20) Tbid., p. 2. 

21) [bid., p. 9, Note 17. 

22) Dutch White Book, p. 9, Note 18. 
23) Ibid., p. 9, Note 19. 

24) Tbid., p. 9, Note 20. 
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Upon receipt of these notes the Dutch Government de- 
cided to remove the dye-stuffs from the cargo before al- 
lowing the convoy to depart.?°) 


When now the convoy was about ready to depart the 
British raised new objections. They objected to a pas- 
senger on board the Noordam whom the British suspected 
of being a propagandist in the service of Germany. The 
real objection, however, seems to have been that this man 
was “fanatically Mohammedan in his opinions” and 
“likely a dangerous firebrand in the Muzelman ques- 
tion.”*6) Another British objection. was to certain parts 
of wireless installation found on board the Tabanan 
which were partly of German origin.”*) The Dutch Gov- 
ernment replied that it could not consent to the British 
demand that this passenger be not allowed to proceed. 
The passenger in question was an official in the Dutch 
East Indian Government, and the Dutch Government, 
from a thorough investigation into the case, was con- 
vinced that the British charges against him were un- 
founded. In regard to the parts of wireless apparatus, 
the Dutch Government replied that these were destined 
for the East Indian army and navy, were urgently needed 
by them and, like most of the Dutch military supplies, 
were partly of German and partly of Dutch origin.?*) 


On July 4th the Dutch Government received word 
from the British Government that it had withdrawn the 
last named objection, and immediately upon receipt of 
this message the convoy sailed.) 


25) Marine Minister Rambonnett bitterly opposed this concession, 
and when the Dutch ministry decided to make it in spite of his objec- 
tions, he handed in his resignation to the Queen June 20. The Queen 
accepted his resignation on the 27th, but on the 29th named him as her 
Adjutant Extraordinary. Japikse, "Holland im Weltkrieg, p. 173. 


26) Dutch White Book, p. 10, Notes 21 and 22, 
27) Dutch White Book, p. 9, Note 19. 

28) Ibid., p. 10, Note 23. 

29) [bid., p. 3. 
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Il. Tue Rue or INTERNATIONAL LAw wiTH RESPECT 
TO NEUTRAL CONVOYS 


A. History oF NEUTRAL CONVOYS BEFORE THE WORLD WAR?) 


From the time of the Consolato Del Mare until the 
middle of the 17th century the belligerent right of visit 
and search seems to have gone unquestioned. The right 
of exemption from search of its merchantmen sailing 
under convoy was first asserted by Sweden in the Anglo- 
Dutch War of 1653. The Swedish Government announced 
the decision to send out its merchantmen under convoy 
by men-of-war whose commanders would be ordered to 
resist by force any attempt of a belligerent warship to 
visit and search any of the vessels under its convoy. Be- 
cause of the short duration of the war no case of at- 
tempted search or of forceful resistance to search arose. 
At the close of this war a treaty was concluded between 
the Dutch United Provinces and England which contained 
the provision that the warships of either state would grant 
protection to all ships belonging to the other state which 
were making the same voyage or going in the same direc- 
tion. Shortly after when England and Spain were at war, 
the Dutch Government claimed exemption from search 
for her merchantmen, and though this right was not ad- 
mitted by the British, an English squadron commander 
did waive the right of search to a convoy under Admiral 
de Ruyter. In the negotiations for a new treaty between 
these two powers in 1657 the Dutch again attempted to 
include a provision for the exemption from visit and 
search of all vessels under convoy. The argument for the 
right of convoy, used by the Dutch representative, was 
very much the same as that used by the Dutch Govern- 
ment in its controversy with the British Government dur- 


30) For the history of neutral convoys see: Hugh H. L. Bellot, 
Journal of Comparative Legislation, XVIII, 260 ff; International Law 
Situations, Naval War College, 1911, Chapter II; and Rolin, Le Droit 
Moderne de la Guérre, Chapitre III. Most treatises on interational 
law contain a short historical account of the subject. See especially 
Lawrence, Principles of International Law, pp. 669-674. 
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ing the World War. The Dutch representative argued 
that the convoy gave a better security to the belligerent 
government than could be obtained in any other way. 
However, the new treaty failed of negotiation.» 


The English apparently suspected the Dutch of seek- 
ing to use the right of convoy to win a monopoly of the 
carrying trade. If the Dutch could resist English search 
at sea by means of strong convoys, much of the carrying 
trade might be attracted to the Dutch ships.*?) For a long 
time Holland, herself, when a belligerent, denied to neu- 
trals exemption from search,**) but later, in 1781, granted 
to neutral vessels exemption from search if under convoy 
of warships of their own flag, upon declaration of the 
commander of the convoy that the ships carried no con- 
traband and were not engaged in unneutral service.*) 
And when Dutch commanders resisted visit and search 
by English cruisers of merchantmen under their convoy, 
the Dutch Government supported their action.*°) 


The doctrine of convoy found increasing favor with 
the continental states. In the latter part of the 18th cen- 
tury, the right of neutral convoy was inserted as an agree- 
ment in many treaties. In accordance with these treaty 
agreements the word of the commander of the convoy 
was to be accepted and the vessels under convoy were to 
be free from visit and search. Such agreements were 
found in a number of treaties, as follows: United States 
and Holland, 1780; Russia and Denmark, 1782; United 
States and Sweden, 1783; United States and Prussia, 1785; 
Russia and Two Sicilies, 1787; United States and Morocco, 
1787; Russia and Portugal, 1787; United States and Tunis, 
1787; United States and France, 1800.°°) The Convention 


31) Bellot, op. cit., 260 ff. 

32) Letter of Secretary Thurloe at The Hague, Thurloe State 
Papers, IV, 208. Quoted by Bellot, op. ctt. 

33) Declaration of war against France, 1689. 

34) Lawrence, Principles of International Law, p. 670. 

35) In 1762 and 1780, Bellot, op. cit. 

36) Malloy, Treaties of United States, pp. 328, 725, 908, 1046, 1091; 
Lawrence, op. cit., p. 670; Bellot, op. cit.; Naval War College, Interna- 
tional Law Situations, 1911, pp. 39-42. 
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of Armed Neutrality of 1800 also contained a provision 
asserting the right of neutral convoy.*”) 


Great Britain steadily opposed any claim to exemption 
of the right of visit and search and continued to exercise 
this belligerent right. In 1798 a fleet of Swedish 
merchantmen under convoy resisted visit and were cap- 
tured by a British squadron in the English Channel. The 
vessels were all condemned by Lord Stowell in his judg- 
ment in the case of The Maria. In this great decision 
Lord Stowell held: first, “That the right of visiting and 
searching merchant ships upon the high seas, whatever 
be the ships, whatever be the cargoes, whatever be the 
destination, is an incontestable right of the lawfully com- 
missioned cruisers of a belligerent nation;” secondly, 
“That the authority of the sovereign of the neutral coun- 
try being interposed in any manner of mere force can 
not legally vary the rights of a lawfully commissioned 
belligerent cruiser;” and thirdly, “That the penalty for 
the violent contravention of this right is the confiscation 
of the property so withheld from visitation and search.”*) 
In the spring of 1800 a Danish convoy of six merchant- 
men, under protection of the Danish frigate Freya, re- 
sisted visit and search by the British and all were seized 
and captured as prize. However, the vessels were re- 
leased and compensation was made when the King of 
Denmark agreed to suspend convoys.**) 

However, in 1801, in a treaty with Russia, Great 
Britain for the first time since Cromwell and the last time 
until the Declaration of London recognized the right of 
exemption from visit and search of neutral vessels under 
convoy. Under this treaty privateers were wholly ex- 
cluded from the right to visit and search, and in cases of 
neutral vessels under convoy of a warship, search could 
only be made if there were reasons for suspicion after 
examination of the papers on board the convoying vessel. 
And even then the search could only be made jointly by 


37) Scott, Armed Neutralities of 1780 and 1800. Appendix, p. 646. 
38) 1 C. Rob., 340 ff. (1799) ; Scott, Cases, pp. 1003-1008. 
39) Bellot, op. cit. 
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both commanders. This convention, which had also been 
acceded to by Denmark and Sweden, was annulled in 
1807.4) 

During the course of the 19th century no notable con- 
troversies arose over the question of convoy. The conti- 
nental countries generally favored the right of neutral 
convoy while Great Britain as strenuously opposed it. 
Nothing was said about convoy in the Declaration of 
Paris. In several treaties made between the United 
States and other countries there were provisions as to 
visit and search. The treaty made with Brazil in 1828 
provided that the stipulations in the treaty relative to the 
visiting and examining of vessels shall apply only to those 
which sail without convoy; and when said vessel shall be 
under convoy the verbal declaration of the commander 
of the convoy, on his word of honor, that the vessels under 
his protection belong to the nation whose flag he flies, 
and when they are bound to an enemy’s port that they 
have no contraband on board, shall be sufficient.‘ 
Treaties with Colombia, 1846, and 1871, contained the 
same provision.*?) The treaty with Haiti of 1864, which 
was terminated in 1905, contains a similar but more de- 
tailed provision.**) The United States throughout the 19th 
century claimed the right of exemption of visitation of 
her merchantmen when under convoy of her warships, 
and herself recognized the right during the Civil War.**) 
However, the United States recognized the rule only so 
far as it applied to merchant vessels proceeding under 
convoy to ports not blockaded.*°) 

Japan also recognized the right of neutral convoy and 
applied it in the Chino-Japanese War, 1894, and again in 
the Russo-Japanese War in 1904.*%) Russia also recog- 


40) C, de Martens, Recueil, VII, 263; Lawrence, p. 671; Bellot, op. 
cit. 

41) Malloy, op. cit., I, 140. 

42) Naval War College, International Law Situations, 1911, 40. 

43) Malloy, op. cit., I, 928. 

44) Moore, Digest, VII, 1204. 

45) Ibid., VII, 493, Letter of Mr. Seward, August 12, 1861, to 
Dutch Minister. 

46) Naval War College, op. cit., 1905, p. 197. 
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nized the right in her prize regulations of March 27, 
1895.47) Italy has recognized this right in treaties with 
Central and South American states and the Italian Mer- 
cantile Code has long contained a regulation to this ef- 
fect.*8) Spain, in the Spanish-American War, 1898, also 
recognized the right of exemption from visit and search 
of neutral vessels under convoy of national warships.*) 
And even Great Britain, though opposing the doctrine in 
practice, waived the right of visit and search of neutral 
vessels under national convoy in the Crimean War.*°) 


At the London Naval Conference, 1908-1909, Great 
Britain finally consented to adopt the position of the con- 
tinental states. The British and German memoranda 
alone of all the memoranda submitted to the Conference 
on the question of convoy maintained that under the 
existing rules the neutral vessel under convoy of its own 
flag was not exempt from visitation.» The provisions in 
regard to convoy which were in the end incorporated into 
the Declaration begin by laying down the principle that 
“neutral vessels under convoy of their national flag are 
exempt from search.’*?) The commander of a belligerent 
warship may request of the commander of the convoy a 
written statement of all information as to the character 
of the vessels and their cargoes, which could be obtained 
by visit and search.” If the commander of the warship 
is not satisfied with the statement, he communicates his 


47) Moore, Digest, VII, 498; Naval War College, International Law 
Situations, 1911, p. 39. 

48) Scott, Declaration of London, p. 51; Naval War College, Inter- 
national Law Situations, 1911, p. 38. 

49) Naval War College, International Law Situations, 1911, 
pp. 38—40. 

50) Hershey, Note p. 519; Parl. Blue Book, Misc. No. 4 (1909), 
Dao: 
51) Scott, Declaration of London, pp. 49-52. 

52) Article 61: ‘Neutral vesels under convoy of their national flag 
are exempt from search. The commander of a convoy gives, in writ- 
ing, at the request of the commander of a belligerent warship, all in- 
formation as to the character of the vessels and their cargoes, which 
could be obtained by visit and search.” Scott, p. 127. 
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suspicions to the commander of the convoy and it then 
becomes the duty of the commander of the convoy to con- 
duct an investigation, but the latter need not permit the 
presence of the belligerent at the investigation. The com- 
mander of the convoy must furnish the officer of the 
warship a copy of the report of the results of the investi- 
gation. If the commander of the convoy is of the opinion 
that the facts justify the capture of one or more vessels, 
he must withdraw his protection from such vessel or ves- 
sels, and allow them to be seized by the belligerent 
cruiser.®*) In case of differences arising between the two 
commanders the belligerent officer can do no more than 
make his protest and leave the settlement of the difficulty 
to diplomacy.**) 


The Dutch convoy to the East Indies is the only case 
of a neutral convoy during the World War. At the con- 
ference of the three Scandinavian powers in February, 
1915, the possibility of convoying Scandinavian merchant- 
men was considered and the principle of the right of neu- 
tral convoy espoused, but the policy was never put into 
actual practice.) Germany, in 1915, proposed to the 
United States that they convoy their merchantships tra- 
versing the English seat of maritime war but the United 
States Government ignored the proposal.**) However, 
the action of the United States, in 1917, of placing armed 
guards on merchantships partakes. somewhat of the 
nature of a convoy. 


53) Article 62: “If the commander of a belligerent warship has 
reason to suspect that the confidence of the commander of the convoy 
has been abused, he communicates his suspicions to him. In such a 
case it is for the commander of the convoy alone to conduct an in- 
vestigation. He must record the result of such investigation in a re- 
port, of which a copy is furnished to the officer of the warship. If, in 
the opinion of the commander of the convoy, the facts thus stated jus- 
tify the capture of one or more vessels, the protection of the convoy 
must be withdrawn from such vessels.” Scott, p. 127. 


54) See Report of the British Delegates, Scott, Declaration of Lon- 
don, p. 250, and “The General Report of the Conference”, Naval War 
College, International Law Topics, 1909, pp. 141-143. 


55) Norse Yellow Book, p. 22. 
56) A. J. I. 4, Sp. Supp. IX, 95, Note of February 16, 1915. 
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B. RULE OF INTERNATIONAL LAW AT THE TIME OF THE 
WorLD WaR 

The general historical trend as reflected in practice 
and the increasing number of treaties recognizing the) 
right up to the World War was clearly in the direction 
of the recognition of the right of neutral convoy. This 
general trend culminating in Articles 61 and 62 of the 
Declaration of London has already been reviewed, but 
owing to the fact that the Declaration of London was 
never ratified the question was never really settled. 

Turning to the publicists one discovers that the conti- 
nental writers generally uphold the right of neutral con- 
voy while the English and also the early American writers 
generally deny the right. Among the more recent English 
and American writers are found many who uphold the 
right,**) and some who deny it.*®) 

The leading British decision on neutral convoy, The 
Maria, has already been cited. English writers often re- 
fer to the dissenting opinion of Justice Story in The 
Nereide as confirming the decision of Lord Stowell in The 
Maria. In this opinion Justice Story said, “The law 
deems the sailing under convoy as an act per se incon- 
sistent with neutrality, as a premeditated act to oppose, 
if practicable, the right of search, and therefore attributes 
to such preliminary act the full effect of resistance.”®*) 
But the decision in The Nereide rests upon the right of a 
neutral to place his goods on board an enemy armed 
merchantman, and not upon the right of neutral convoy, 
so that Justice Story’s statement could have a bearing only 
on enemy convoy and with reference to that it was mere- 
ly obiter dicta. 


5T) Among those who contend that neutral convoy exempts the con- 
voyed vessel from visitation and search are: Halleck, p. 615; Wool- 
sey, pp. 363-364; Westlake, II, 300-3801; Lawrence, pp. 669-672; Op- 
penheim, II, 535-536; Borchard’s Fiore, pp. 685-686; Hershey, 
pp. 518-519; Fenwick, pp. 550-551; Hyde, II, 457-458; Bluntschli, 
par. 824-825; Heffter, par. 170; Masse, II, 271; Rolin, Book 3, Chap- 
ter 7; Calvo, I, 206. The Institute of International Law twice declared 
in favor of the principle, Annuaire, 1882, p. 48; 1918, p. 181. 

58) Kent, I, 162; Dana’s Wheaton, Note 242; Hall, pp. 723-730; 
Holland, pp. 2 and 4; Phillimore, par. 338. 

59) 9 Cranch 440. 
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III. Compatipiniry OF THE DuTcH CONVOY WITH THE 
RULE OF INTERNATIONAL LAW 


From a “positivist” point of view it can not be said 
that the right of neutral convoy had been definitely estab- 
lished at the time of the World War, owing to the failure 
of the ratification of the Declaration of London. And the 
diplomatic controversy between Holland and Great 
Britain did not press the legal question involved after the 
first note. But assuming that Articles 61 and 62 of the 
Declaration were merely declaratory of international 
law, an examination of the compatibility of the de- 
manded right of the convoy with the provisions of the 
Declaration may be both profitable and interesting. 


According to the report of the committee which 
drafted these articles, the underlying principle upon 
which the articles are based is that the neutral govern- 
ment undertakes the responsibility of protecting those 
belligerent rights which the belligerent heretofore secured 
by the exercise of visit and search on the high seas. The 
neutral, therefore, assumes responsibility for the super- « 
vision of the vessels it undertakes to convoy. In the 
words of the drafting committee, “the neutral govern- 
ment undertakes to afford the belligerents every guaranty 
that the vessels convoyed shall not take advantage of the 
protection accorded to them in order to do anything in- 
consistent with their neutrality, as, for example, to carry 
contraband, render unneutral service to the belligerent, 
or attempt to break blockade. There is need, therefore, 
that a genuine supervision should be exercised from the 
outset over the vessels which are to be convoyed; and 
that supervision must be continued throughout the 
voyage.”’®°) 

The Dutch Government on its own initiative under- 
took to give all the guarantees laid down in the commit- 
tee’s report,”) but as might be expected, this did not re- 
move all possibilities of controversy. It only served to 


60) Scott, Declaration of London, p. 178. 
61) Dutch White Book, Note i,p.3. ~~ 
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center the controversy about the character of the persons 
and the goods to be placed on board the convoyed vessels. 


It is doubtful whether the status of neutral convoy 
under international law has been at all changed as a re- 
sult of the practice of the World War. Great Britain 
waived the right of search only on the understanding that 
it was an exceptional concession which could not be 
treated as a precedent for similar concessions in the 
future. And it ought to be especially noted that the Dutch 
convoy was of an unusual character. It was in no sense 
an ordinary commercial convoy but a government con- 
voy from the metropolitan country to its colonial govern- 
ment in eminent need of military and other governmental 
material. So that even if the Dutch convoy should set a 
precedent for the future, it would set a precedent only for 
a convoy very restricted in its nature. 


IV. DurcuH Convoy AS AN EXAMPLE OF A SOLUTION 
OF THE PROBLEM OF VISIT AND SEARCH 
UnpDER MopeErRN CONDITIONS 


Though some modification of the right of search is im- 
perative, it is very questionable whether the method 
employed in the Dutch convoy is a solution of this per- 
plexing problem as one American writer asserts that it 
is.°?) In the first place, it is to be noted that the Dutch 
convoy was not in any sense a commercial or merchant 
convoy. It was a government convoy and concerned a 
governmental relationship between a mother country and 
its colonial government in pressing need of supplies. It 
may well be doubted whether the British would have 
waived the right of search had it been an ordinary 
merchant convoy. Nor is this all. There are very sharp 
practical limitations on the use of convoy. The expense 
of supervision on the part of the neutral government, the 
different rates of speed of the vessels in the convoy, the 
cost of the convoy to the government which furnishes the 


62) Graham, A. J. J. L., XVII, 704. 
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convoying warships—all make the convoy impracticable 
because of its expense. In fact, the difficulty with which 
the Dutch Government could get bunker coal prevented 
it from even considering an ordinary merchant con- 
voy.®*) The extra costs to the Dutch Government entailed 
in the sending of the convoy was 1,907,500 florins, or 
about $763,000.) 


The effect of the World War on neutral convoy can 
best be summed up in the words of Dr. J. H. W. Verzyl, 
a leading Dutch authority on international law: 


“It would appear as if convoy in the old mean- 
ing of the term in prize-law, has lapsed into perma- 
nent disuse. With the uncertainty of the compre- 
hension of the contraband concept in relation to 
the standards of enemy destination, and the com- 
plexity of modern commerce the remedy will often 
appear worse than the disorder—the neutral state 
can not assume responsibility for the innocent 
character of the cargo, and conceivably differences 
in understanding might arise between the com- 
mander of the convoy and the commander of the 
belligerent warship, which might lead to danger- 
ous conflicts.”®) 


63) See statement of Dutch Minister of Marine in First Chamber 
of the States-General, British Parl. Papers, Note 4. 

64) Dutch White Book, p. 11. 

65) Het Prijsrecht tegenover Neutralen in den Wereldoorlog van 
1914, p. 816. Hyde, II, 628, suggests governmental guarantees of car- 
goes. It is doubtful whether neutral governments will assume this 


responsibility. 
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CHAPTER XVII 
DESTRUCTION OF NEUTRAL PRIZES 


I. DreLomMatic CONTROVERSY OVER THE LEGALITY OF THE 
DESTRUCTION OF NEUTRAL PRIZES 


N MARCH 25, 1915, while in the English Channel en- 

route from Valence to London with a cargo of 
oranges, a Dutch vessel, the Medea, was stopped for 
search by a German submarine.” After the inspection of 
the ship’s papers the crew of the Medea was given ten 
minutes to quit the vessel. The vessel was then tor- 
pedoed. 


This destruction of the vessel was vigorously pro- 
tested by the Dutch Government in a note of April 3, 1915. 
It held that the destruction of a neutral prize was an act 
which international law had never sanctioned. Even 
under the provisions of the Declaration of London, the 
destruction of the Medea was illegal, since the conditions 
under which Article 49 of the Declaration permits de- 
struction of a neutral prize were not present. To fall 
under the exception of Article 49 the neutral vessel must 
be subject to confiscation, and Article 50 imposes on the 
capturing vessel the duty to place in security, before de- 
struction, all persons found on board the captured ves- 
sel. The capturing vessel in the case of the Medea had 
not acted in conformity with these rules. The crew of the 
Medea had not been placed in security. Those placed on 
board the lifeboats were abandoned by the submarine 
shortly after the destruction of the vessel, and they were 
not in safety until picked up several hours later by a boat 
accidentally encountered on the high seas. Moreover, 


1) The “Medea” was the second Dutch prize to be sunk. The 
“Maria”, enroute from Portland, Oregon, to Belfast with a cargo of 
wheat was sunk September 21, 1914, by the German cruiser ‘“Karl- 
ruhe”. However, the destruction of the “Maria” was not made the 
subject of a formal diplomatic protest. D.O. B., I, 18-19. 
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neither the nature of the cargo, the character of its con- 
signees, nor the place of destination rendered the vessel 
subject to confiscation. Oranges could not reasonably be 
considered useful for feeding an army, since they con- 
tained so little nutritive substance. Nothing in the ship’s 
papers indicated that either the armed forces, the British 
Government, or their agents were the consignees of the 
cargo; to the contrary, the publicity of the consignees 
supported the supposition that the oranges were simply 
destined for the consumption of the civil population. The 
fact that the place of destination was London did not 
offer a valid ground for capture. So vast a commercial 
center could not be considered as a “base of operations,” 
a “base of supplies,” or a “fortified place,” and hence the 
goods could not be considered contraband.?) 


The German Government replied in a note of April 22, 
1915, that the protest was utterly unfounded. The life- 
boats in which the crews embarked were kept in tow 
until an English vessel was sighted, and were released 
only with the accord of the Dutch captain. The German 
Government insisted that oranges were useful for the 
alimentation of an army. From a number of reports 
which it had received it was apparent that the British 
Government was provisioning its troops with fruits and 
fruit juice. Evidence of this had also been found in the 
trenches captured from the British. As to the enemy 
destination of the oranges the German Government con- 
tended that for the commander of a warship international 
law recognized a presumption of enemy destination when 
it was consigned to a fortified place of the enemy, which 
at the same time served as a base of operations and sup- 
plies for its armed forces. This presumption exists no 
matter who the consignees may be.*) Independent of the 
fact that it was necessary to consider London as a forti- 
fied place, since its maritime approaches were defended 
by mines and batteries, and that it has to the south of it a 


2) D. O. B., Il, 19-20; Recueil, pp. 106-110. 
3) Declaration of London, Article 34. 
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string of forts, and to the north a string of redoubts and 
batteries, London with its docks, arsenals, and warehouses 
formed an important base of operations and supplies. It 
was notorious that the British Government continually 
utilized the economic forces of this center of commerce to 
an extraordinary degree in the interests of the army. 


In answering the principal charge of the Dutch Goy- 
vernment—that is, the illegality of the destruction of the 
Medea—the German Government insisted that the Dec- 
laration of London did form a part of international law. 
All the delegates at the London Conference, including 
those of the Netherlands, agreed in the Preliminary Pro- 
vision that “the rules contained in the following chapters 
correspond in substance with the generally recognized 
principles of international law.” Moreover, the recent 
history of maritime war counts many cases of the de- 
struction of neutral prizes, so that under certain condi- 
tions the legality of this method of warfare ought to be 
considered as established by international practice. Arti- 
cle 113 of the German prize regulations sanctioned this 
practice in the terms used by the Declaration of London. 
At the beginning of the war the German prize regulations 
were communicated to all neutral states without one pro- 
testing against the provisions of this Article. The condi- 
tions demanded by the Declaration of London as the ex- 
ception under which neutral prizes may be destroyed, 
were clearly present in the case of the Medea. The Ger- 
man submarine found itself in proximity to the English 
coast, such that any attempt to bring the prize into a Ger- 
man port would lead to certain loss of the warship and 
would force the complete abandonment of the purpose of 
its operations. 


The German Government refused to accept the conten- 
tion that the Declaration of London permitted the de- 
struction of a neutral prize only in case the commander 
of the warship has obtained convincing proof that the 
vessel and its cargo are really subject to confiscation. 
Such a requirement would impose on the commander an 
impossible task. In most cases, and particularly in cases 
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involving conditional contraband, absolute proof that the 
vessel and its cargo are subject to confiscation is obtained 
only in the course of the proceedings before the prize 
court, but under the conditions in which the right of visit 
and search is usually exercised the commander must be 
satisfied with a more or less summary examination. The 
commander of the vessel acts at his own risk, with the 
understanding that his action may bring on his govern- 
ment an obligation to pay damages if proof overthrowing 
the presumption is brought before the prize court. 


The incident in its entirety would be submitted for ex- 
amination before the German prize court in conformity 
with Article 51 of the Declaration of London and of the 
first and second articles of the German prize court regula- 
‘ tions. In these proceedings the proprietors of the vessel 
and of the cargo would have an opportunity, in con- 
formity with Article 34, clause 3, of the Declaration of 
London, to prove that the cargo was of pacific destina- 
tion, and that in consequence it had not the character of 
contraband. If this was not proved, the German Govern- 
ment, following the principles of international law, would 
not be obliged to pay damages; if, on the contrary, this 
was proved, the German Government would recognize 
the obligation to pay a just indemnity to the proprietors 
of the vessel and of the cargo.*) 


The divergence in the opinions of the two Govern- 
ments in regard to the legality of the destruction of a 
neutral prize and the facts in the case of the Medea, was 
not removed in the further exchange of notes that took 
place. In the note of June 4, 1915, the Dutch Government 
repelled the contention that the provisions in the Declara- 
tion of London with regard to the destruction of neutral 
prizes were declaratory of established international 
law. The provisions of the Declaration as an indivisible 
whole constituted a work of compromise and mutual con- 
cessions. Thus not all of the provisions taken separately 
could be considered as a part of recognized and estab- 


4) D. O. B., I, 20-21; Recueil, pp. 110-114. 
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lished international law. With regard to the question of 
the destruction of neutral prizes the Dutch Government 
wished especially to remind the German Government that 
in their different memoranda presented at the Confer- 
ence of London, Spain, Great Britain, Japan, and the 
Netherlands formally pronounced themselves against the 
legality of such destruction. Moreover, it was the ex- 
pectation of the signatory powers that the application of 
the Declaration would be placed under the control of the 
International prize court, which, however, had not been 
established. The Dutch Government was not unaware of 
the fact that there had been several cases of the destruc- 
tion of neutral prizes in recent wars, but it was unable to 
concede that the repetition of illegal acts could clothe an 
international practice with the character of legality. 


There was as much lack of agreement on the facts of 
the case as on the principles of law. The Dutch Govern- 
ment still maintained that the commander of the sub- 
marine had not satisfied that provision of the Declaration 
of London which requires a belligerent vessel to place the 
crew in a place of safety before destroying a neutral 
prize. According to the statements of the officers of the 
Medea the lifeboats had been abandoned by the subma- 
rine when, except for a small fishing vessel, there was 
not a single vessel on the horizon.®) In a later note of 
July 31, 1915, the German Government attempted to show 
that the disagreement in regard to the facts was more 
apparent than real. The submarine officials had mis- 
understood a cry from the lifeboats as a request to have 
the boats released. That the Dutch crew in the lifeboats 
did not see the vessels sighted by the submarine officers 
was only natural, because of their lower elevation.®) 


In its next note, that of October 16, 1915, the Dutch 
Government shifted its attack. While still maintaining 
that the destruction of neutral prizes under any con- 
ditions was illegal it now asserted that, even assuming 


D. O. B., I, 21-22; Recueil, pp. 114-116. 
D. O. B., I, 22; Recueil, pp. 116-117. 
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that the destruction of neutral prizes is permissable 
under the conditions stated in the Declaration of London, 
the submarine could not avail itself of this right because 
it could not satisfy the provision of the Declaration which 
requires that before the vessel is destroyed all persons 
on board must be placed in safety. In the case of the 
Medea the persons on board had not been placed in 
security, but had been abandoned in small boats in the 
open sea far from succor. The commander of the sub- 
marine had not taken the trouble to notify the fishing 
vessel of the presence of the long-boats in distress. The 
Dutch Government could explain this line of conduct only 
on the supposition that the submarine commander was 
guided by anxiety for the safety of his own vessel and 
that in view of this safety it was impossible for him to 
tow the long-boats any farther or to notify the fishing ves- 
sel. But if a submarine is obliged in view of its own 
safety, to abandon the crew of a torpedoed vessel in a 
rough sea, far from assistance, it is evident that a sub- 
marine is not able to fulfill the conditions of Article 50 of 
the Declaration of London.” 


The German Prize Court at Hamburg declared the de- 
struction of the Medea illegal.*) The Imperial Commis- 
sioner, however, took the case on appeal to the Superior 
Prize Court at Berlin which found the capture and de- 
struction legal.*) The Dutch Government in a note of 
September 19, 1916, protested the decision of the upper 
prize court as contrary to international law and proposed 
the submission to international arbitration of the question 
of whether, according to the provisions of the Declaration 
of London, the Medea was subject to confiscation.*®) 


The proposal to submit the difference to arbitration 
was rejected by the German Government in its note of 
November, 1916. The German Government was not in 
principle opposed to submitting the decisions of its prize 


1)=D. O; B., 1, 23; Recueil, pp. 117-118. 

8) D. O. B., I, 102 ff gives the decision of the court. 

9) Tbid., II, 55 ff gives the decision of the higher court. 
10) D. O. B., Ill, 11-12. 
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courts to an international jurisdiction for review, but 
under the existing circumstances it could not alone con- 
sent to submit the decisions of its prize courts to such a 
review. Such consent would place Germany in an un- 
favorable position over against its enemies in maritime 
warfare. If it submitted the decision in the case of the 
Medea to an international tribunal, it would have to ac- 
cede to all similar demands of other neutral powers in 
similar cases.) 


During the course of the war some twelve Dutch ves- 
sels were destroyed, all by German forces, for carrying 
contraband of war."?) Damages were awarded only in 
two cases, and then on the ground that the vessels were 
not subject to confiscation. In no case was there a loss of 
hiie;**) 


II. THe Ru Le oF INTERNATIONAL LAW WITH RESPECT 
TO THE DESTRUCTION OF NEUTRAL PRIZES 


The question of the legality of the destruction of neu- 
tral prizes first arose in the Russo-Japanese War. Dur- 
ing this war Russia sank seven neutral prizes—four 
British, two German, and one Danish. The British Goy- 
ernment protested the destruction of the British vessels 


11) D. O. B., III, 12-18. 

12) The following Dutch prizes were destroyed: the “Maria”, 
Sept. 2, 1914, with a cargo of wheat, D. O. B., I, 19, prize decision, 
Tbid., I, 124 ff and III, 47 ff; the “Medea”, Ibid., i? 102 ‘ff and II, 55 ff; 
the “Elzina Helena”, April 3, 1914, with a cargo of lumber, Ibid., 
II, 11 ff, prize decision, /bid., TV, 147; the “Berkelstroom”, April 24, 
1916, with a cargo of food supplies, /bid., II, 11 and III, 13, prize de- 
cision, [bid., IV, 148 and V, 60; the “Dina”, July 5, 1916, Francois, p. 
144; the “Zeeland”, Aug. 1, 1916, with a cargo of coal, Jbid., p. 144; 
the ‘“‘Zeearend”, Sept. 1, 1916, with a cargo of food supplies, Jbid, 144; 
the tankship “Antwerpen”, Sept. 12, 1916, prize decision, D. 0: BS 
IV, 154; the “Blommersdijk”, Oct. 28, 1916, "with a cargo of grain and 
food supplies, Ibid., III, 138, prize decision, Ibid., IV, 164, appeal to 
higher court, Ibid., V, 84; the “Dolfin”, Nov. 16, 1916, Francois, p. 
144; the “Kediri”, Nov. 30, 1916, with a cargo of copper and food sup- 
plies, Jbid., 144; and the “Atlas”, Jan. 10, 1918, with a cargo of ground 
nuts, Ibid, p. 144. 


13) The “Berkelstroom”, D. O. B., IV, 148 and V, 60; and the 
“Blommersdijk”, bid., IV, 164 and V, 84. 
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and demanded an indemnity which Russia refused to 
pay. The Russian prize court awarded damages in the 
cases of the two German vessels, the Danish vessel, and 
one of the British vessels. The damages were awarded, 
however, not because the destruction of neutral prizes 
was illegal but because these vessels were not liable to 
condemnation. Russia also refused to submit the ques- 
tion to the Hague Arbitration Court. 


The question was brought before the Second Hague 
Peace Conference where the British, Japanese, and Amer- 
ican delegates favored the absolute prohibition of the de- 
struction of neutral prizes. This position was opposed 
by the Russian and German delegates who, however, were 
willing to waive their objections if belligerents should be 
permitted to bring their prizes into neutral ports. The 
optional character of Article 23 of the 13th Hague Con- 
vention, which allows neutrals to receive neutral prizes 
in their ports, was unsatisfactory to Germany and 
Russia.?) 


At the London Naval Conference, where the question 
was again raised, Great Britain, the Netherlands, Austria- 
Hungary, and Japan desired the absolute prohibition; 
while Germany, Russia, the United States, Spain, and 
France wished to make exceptions in certain cases.**) In 
the articles finally agreed upon, destruction of a neutral 
prize is allowed as an exception if taking her into port 
“would involve danger to the safety of the warship or to 
the success of the operations in which she is engaged.” 
Before the prize is destroyed “all persons on board must 
be placed in safety, and all the ship’s papers and other 
documents which the interested parties consider relevant 
for the purpose of deciding on the validity of the capture 
must be taken on board the warship.” The first question 
to be decided by the prize court is whether the exceptional 
necessity prescribed really existed. If the captor fails. to 
establish this exceptional necessity he must compensate 


14) Lawrence, op. cit., p. 485; Francois, op. cit., p. 126. 
15) Acts, III, 899-902; 1048-1102. 
16) Proceedings, pp. 99 ff. 
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the parties interested and the question of whether the 
capture itself was valid may not be opened. If the act of 
destruction has been held to be invalid, the captor must 
pay compensation to the parties interested in place of the 
restitution to which they would have been entitled. Like- 
wise, “if neutral goods liable to condemnation have been 
destroyed with the vessel, the owner of such goods is en- 
titled to compensation.””) 


The earliest English prize court decision dealing 
strictly with the question of the destruction of neutral 
prizes is the decision of Dr. Lushington in the case of the 
Leucade, handed down in 1855.8) References are fre- 
quently made to the decisions of Lord Stowell in the cases 
of the Zee Star,’®) the Felicity,” and the Actaeon.’”) 
None of these cases, however, involved the question of 
neutral vessels carrying contraband. In the Zee Star 
Lord Stowell granted demurrage to the claimants for the 
delay in restoring a ship and cargo which was restored 
by consent. The cases of the last two vessels involved 
the destruction of enemy ships sailing under a British 
license,””) and so whatever was said in these cases regard- 
ing the destruction of neutral prizes is merely dicta. 
However, in the Leucade Lushington definitely held that 
“if the captor doubt his power to bring a neutral vessel to 
adjudication, it is his duty under ordinary circumstances 
to release her.” 


The Supreme Prize Court of Russia in the case of the 
Knight Commander, the leading case of the seven neutral 
prizes destroyed by Russia in the Russo-Japanese War, 
maintained that the provisions of the Russian prize regu- 
lations which permit destruction under certain condi- 
tions, were not contrary to the principles of international 
law. The Court stated that “the absolute prohibition of 


17) Articles 49-53. 

18) Roscoe’s Prize Cases, pp. 473 ff. See Scott, Cases, note p. 783. 
19) 4 C. Rob. 71 (1815). 

20) 2 Dobson 385. 

21) 2 Dobson 48; Scott, Cases, pp. 780 ff. 

22) Moore, Digest, VII, 522. 
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the destruction of a neutral vessel, notwithstanding the 
most glaring violations of neutrality on her part, would 
be equivalent to completely depriving the belligerent 
under certain circumstances of the right to prevent the 
delivery to the enemy even:of ammunition, which can not 
be right, while as compared with the other belligerent, 
more favorably circumstanced, it would be quite un- 
just.”?5) 


The prize regulations of many countries permitted the 
destruction of neutral prizes in exceptional cases. Thus 
destruction was permitted before the World War by the 
codes of Russia,”*) the United States,?) France,?® Japan,”” 
Germany,”®) and Turkey.) The United States Naval 
Code of 1900 was revoked in 1904, but the official report 
which recommended the revocation of this code, stated 
that Article 50 was in harmony with general usage and 
that hence the withdrawal of this Article made no change 
in the United States’ position in this respect.*®) 


The conditions under which destruction was permitted 
by these codes varied somewhat, but the conditions most 
generally included were: lack of a prize crew; imminent 
danger of recapture; danger to the warship or risk to the 
success of the undertaking in which she is at the time 
engaged. 

The Institute of International Law in its meeting in 
1881 and 1882 rejected the legality of the destruction of 
neutral prize.*)) The “Manual of the Law of Maritime 
Law” adopted by the meeting at Oxford in 1913 recog- 
nized the legality of the destruction of enemy prizes, but 
was silent on the destruction of neutral prizes. The 


23) Hurst and Heep Russian and Japanese Prize Cases, I, 54, 357; 

Bcort, Cases, pp. 793 ff 
24) Russian Regulations, 1895, Art. 22; Instructions, 1900, sec. 40. 

25) United States Naval War Code, 1900- 1904, Articles 46, 47, 50. 

26) Instructions for Navy, 1870; Moore, Digest, VII, 526. 

27) Regulations, 1904, Articles 91 and 92. 

28) German Prize Rules, 1909, Articles 118, 116, 118, and 129. 

29) Regulations, 1912, Chapter 1, Articles 4 and 5. 

30) Naval War College, op. cit., 1903, p. 89. 

31) Incorrectly reported in Annuaire, VI, 114, but corrected in An- 
nuaire, IX, 228. Francois, p. 125. 


287 


Neutrality of the Netherlands During World War 


writers of international law were about equally divided 
on the question.°”) 


The Dutch Government was the only neutral govern- 
ment during the World War which took an absolute 
stand against the legality of the destruction of neutral 
prizes. The three Scandinavian Governments took the 
position that the provisions of the Declaration of London 
were declaratory of international law. Diplomatic pro- 
tests were made in several cases, not against the legality 
of the destruction of neutral prize, however, but against 
the failure to place the crew in safety.**) The Spanish 
Government took a similar position, protesting only, 
though energetically, the manner in which some Spanish 
vessels had been destroyed by German submarines.**) 


The position of the United States was different from 


32) Destruction of neutral prizes was held illegal by these English 
writers: Baty, Britain and Sea Law, p. 2; Hall, pp. 762-763; Twiss, 
Ann., I. D. I., VI, 154; Bentwick, mentioned by Garner, A. J. I. L., X, 
20; Phillimore, III, 541; Bowles, Sea Law and Sea Power, pp. 152, 192. 
English writers regarding it as legal were: Holland, Moore, Digest, 
VII, 521; Walker, p. 152; Barclay, Problems, p. 102; Westlake, II, 
309-812; and since 1909, Lawrence, pp. 485-486; Higgins in edition of 
Hall, 1916, p. 810; and Oppenheim, II, 547-549. American writers 
denying the right were: Woolsey, p. 350; Kent, I, 111-112; Taylor, 
p. 573; and Wheaton, Atlay, par. 359; while Dana, Dana’s Wheaton, 
Note 186; Moore, Digest, VII, par. 1212; Wilson, 8th ed., p. 342; and 
Hershey, pp. 520-522 upheld it. Most continental writers acknowledged 
the right of destruction: Fiore, par. 1878; Bluntschli, par. 672; de 
Martens, III, 298; Gessner, par. 672; Bulmerincq, Annuaire, I. D. I., 
VI, 154; Rev. de Droit Int., XI, 647; Rivier, II, 350; Perels, Annuaire 
I, D. I., TV, 154; Schramm, p. 338; Wehberg, p. 296; and Fauchille, 
Rev. Gen., 1918, p. 77, all acknowledged this right as does Calvo, II, 
par. 3019, the South American. Continental writers denying the right 
are: Kleen, II, 350; de Boek, par. 281; and Nys, III, 706. Among 
Dutch writers den Beer Portugael, Annuaire I. D. I., VI, 154, vigor- 
ously rejected the right to destroy a neutral prize under any condi- 
tions, whereas other writers like Struycken in Van Onzen Tijd, men- 
tioned by Francois, p. 125; Ferguson, II, par. 243; de Louter, II, 476; 
and Verzijl, Het Prijsrecht, p. 329, regard it as doubtful or recognize 
it under very restricted conditions. 

33) Norwegian Yellow Book, Cases of the “Svein Jarl” and “Bel- 
bridge’, Press Communication of the Norwegian Minister for Foreign 
Affairs, October, 1916, on the position of the Norwegian Government 
cited by Francois, pp. 146-147. 

34) Press Communication of Spanish Government in Le Temps, 
December 30, 1916, quoted by Francois, p. 148. 
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that of the other neutrals by reason of the Prussian- 
American Treaties of 1785, 1799, and 1828. Article 13 of 
the treaty of 1785, the provisions of which were continued 
in the treaties of 1799 and 1828, provides that contraband 
belonging to the subjects or citizens of either party can 
not be confiscated by the other in any case, but may only 
be detained or used in consideration of payment of the 
full value of the same. “But in the case supposed of a 
vessel stopped for articles of contraband, if the master 
of the vessel stopped will deliver the goods supposed to 
be of contraband nature, he shall be permitted to do it, 
and the vessel shall not in that case be carried into any 
port, nor further detained, but shall be allowed to pro- 
ceed on her voyage.’’®°) 


The United States Government protested the destruc- 
tion of the William P. Frye as a violation of these treaties, 
and demanded that the German Government make full 
reparation for the destruction of the vessel.**) The Ger- 
man Government recognized the binding effect of the 
stipulations of the treaties but insisted upon leaving to 
the prize court the determination of the amount of in- 
demnity that should be paid.*”) The United States Gov- 
_ernment contended that its claim was for an “indemnity 
for a violation of a treaty in distinction from an in- 
demnity in accordance with the treaty, and therefore is a 
matter for adjustment by direct diplomatic discussion be- 
tween the two Governments and in is in no way depend- 
ent upon the action of a German Prize Court.’*®) 


The United States Government did not contend that 
the destruction of neutral prize was contrary to the rules 
of international law. In fact, the German Government 
stated in its note of July 30, 1915, that “It is not disputed 
by the American Government that, according to general 
principles of international law, a belligerent is authorized 
in sinking neutral vessels under almost any conditions 


35) Malloy, Treaties, II, 1481-1491. 
36) A. J.I. L., Sp. Supp. TX, 180-186. 
37) Ibid., Sp. Supp. IX, 181-182. 

38) Jbid., Sp. Supp. IX, 188. 
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for carrying contraband,’*®) and this statement was left 
uncontradicted by the American Government in its suc- 
ceeding notes. The American Government in its note of 
April 28, 1915, stated that it did not regard the Declara- 
tion of London as in force, and therefore refused to dis- 
cuss its meaning and effect.*?) However, in the Russo- 
Japanese War, Secretary of State Hay, in a telegram to 
Ambassador Choate in London, stated with respect to the 
sinking of the Knight Commander that the American Gov- 
ernment could not say that “in case of imperative neces- 
sity” a prize might not be lawfully destroyed by a bel- 
ligerent captor.*!) In the new Naval Instructions of 1917 
the United States permitted destruction of neutral prize, 
though under sharply restricted conditions.*?) 


III. COMPATIBILITY OF THE POSITION OF THE DUTCH 
GOVERNMENT WITH RESPECT TO THE RULES OF 
INTERNATIONAL LAW 


The foregoing review of the prize court decisions, 
prize regulations, the opinions of writers, and the prac- 
tice of belligerents in recent wars does not support the 
absolute position taken by the Netherlands Government 
on the illegality of the destruction of neutral prizes.**) 
But assuming that there is a right to destroy in excep- 
tional cases and subject to certain conditions, two im- 
portant questions still remain open: namely, (1) may the 
right to destroy “as an exception” be reduced to a rule 
as it was by Germany during the World War, and 
(2) was the German practice in conformity with this rule? 


That “exceptional necessity” may recur repeatedly in 
the same naval campaign is obvious. The phrase “as an 
exception” can not be held to mean that destruction of 


39) Ibid., Sp. Supp. TX, 189. 

40) Ibid., Sp. Supp. IX, 183. 

41) Moore, Digest, VII, 520. 

42) Article 96. 

43) Hyde, writing after the war, holds “that the destruction of neu- 
tral prizes under the exceptional circumstances specified, is far from 
wrongful”. II, 503. 
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neutral prize is to take place unfrequently. Destruction 
of neutral prize may take place just as frequently as the 
exceptional cases arise. Destruction is not rendered il- 
legal by the fact that it is engaged in as a regular prac- 
tice. Unfortunately, however, under modern conditions 
of naval warfare there is an inevitable extension of the 
class of exceptions. Modern warships carry crews only 
sufficiently large enough to efficiently execute their 
manoeuvers, so that rarely can they afford to detach a 
crew to man a prize. There will also be a strong tempta- 
tion to destroy a prize rather than to interrupt operations 
by taking a prize into port. For belligerents having few 
ports into which prizes may be brought the temptation to 
destroy is almost irresistible. This is especially true 
when submarines are used. The German submarine 
commanders found their own ports blockaded and the 
ports of neutrals closed to their prizes, and they were 
forced, therefore, to choose between freeing their prizes 
or destroying them. The submarine seldom carries a 
sufficiently large crew to be able to spare a prize crew. 
Moreover, because of its power to navigate unseen be- 
neath the surface of the water, the submarine can get to 
places inaccessible to other warships, and from which it 
is impossible to bring back a prize.**) 


But can the submarine exercise the right of destruc- 
tion in conformity with the requirements of international 
law to provide for the safety of all on board before de- 
struction? The German Government never denied that 
the obligation to provide for the safety of the prize crew 
was paramount to the right to destroy; but there was 
much difference of opinion between the German and neu- 
tral governments as to what constituted safety and 
whether safety had actually been provided in particular 
cases.*>) The deck of a submarine or small boats in an 


44) See Garner, A. J. I. L., X, 40; Francois, op. cit., pp. 23-26. 

45) See above. See A. J. I. L., Sp. Supp. X, 169-170 for the case 
of the American bark ‘Normandie’ which, although carrying contra- 
band, “was permitted to continue her voyage unhindered, as it was 
impossible to guarantee that the crew would be surely rescued in the 
small boats if the ship were sunk”. 
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open sea afford only a precarious safety. Yet these are 
objections only to the manner in which the destruction 
takes place in particular instances, and does not militate 
against the right of submarines to destroy neutral prizes. 
If the right to destroy neutral prizes is conceded, subma- 
rines as well as other warships may avail themselves of 
this right. It is not impossible for submarines to provide 
for the safety of the persons on board as required by in- 
ternational law. 

The use of submarines as a weapon of naval warfare 
was one of the leading questions discussed at the Wash- 
ington Conference. Great Britain took the position that 
their use ought to be completely prohibited. This posi- 
tion was most vigorously opposed by France. The out- 
come of the discussions was a treaty signed on Febru- 
ary 6, 1922, by the British Empire, the United States, 
France, Italy, and Japan. The first article of this treaty 
contains a formal statement of the customary rules regu- 
lating visit and search and the destruction of merchant- 
men, and declares that belligerent submarines are not 
under any circumstances exempt from these universal 
rules. Article 2 invites all other civilized powers to ex- 
press their assent to this statement of established law. 
The third Article declares that “any person in the service 
of any power” violating any of these rules shall be liable 
to trial and punishment “ as if for an act of piracy.” He 
may be brought to trial before the civil or military 
authorities of any power within whose jurisdiction he 
may happen to be, and superior orders will be no de- 
fence. In Article 4 the five signatory powers recognize 
the practical impossibility of using submarines as com- 
merce destroyers without violating the requirements of 
law for the protection of the lives of neutrals and non- 
combatants. They accordingly agree between them- 
selves never to use submarines as commerce destroyers 
and invite other powers to join in this agreement.*®) 

46) “A Treaty between the United States of America, the British 
Empire, France, Italy, and Japan, in Relation to the Use of Sub- 


marines and Noxious Gases in Warfare”, International Conciliation, 
No. 72, pp. 29 ff. 
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The provisions of this treaty are so sweeping as to be 
of doubtful value. Not every destruction of neutral prizes 
by the German submarines was accompanied by ruthless- 
ness. Nor does the treaty take into account the possible 
development of the submarine which may render it as 
capable of observing the requirements of international 
law as any other warship. The experience of the war 
has shown the submarine to be a powerful weapon and 
it is too much to expect that it will not be used in a gen- 
eral war, whenever either or both groups of belligerents 
are reduced to extremity. Such sweeping prohibitions 
as are embodied in the treaty only invite further illegal- 
ities. The provision taking away “superior orders” as a 
defence is also a measure of doubtful wisdom.*?) 


As a result of the practice in the World War the pro- 
visions of the Declaration of London with respect to the 
destruction of neutral prizes may be said to have become 
an established part of international law. Experience in 
the World War indicates, however, that the requirements 
as to the safety which must be provided for the survivors 
of the crews ought to be given greater definiteness. Much 
would also be gained if greater precision were given to 
the conditions under which a captor may destroy a 
prize.*®) 


47) See article on “Submarine at the Washington Conference” in 
British Yearbook of International Law, 1923-1924, pp. 150 ff, and 
“Changing Methods of Submarine Warfare’, by Admiral Sims, in 
Current History, September, 1923. 

48) K. Jansma, an Amsterdam lawyer, suggested the following plan 
before the Grotius Society as a means of avoiding the destruction of 
neutral merchantmen: In case the captor can not take the prize to 
one of his own ports, he should send it to some one of its own ports, 
there to await the decision of the prize court; if condemned, the ves- 
sel will be delivered to the captor at the conclusion of the war; and 
all belligerents to bind themselves to observe this undertaking and not 
to recapture a vessel which was thusly captured and sent home. 
Grotius Transactions, IV, 3 ff. The objections to this scheme are 
obvious. See the suggestion of the British Admiral Sir Graham 
Bower in Contemporary Review, CVII. See Chapter on “Armed 
Merchantmen”’. 
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ANGARY—THE REQUISITIONING OF DUTCH 
VESSELS 


I. Brirish REQUISITIONING OF VESSELS CHIEFLY 
BritisH OWNED But FLYING THE 
DutcH FLAG 


HE CONTROVERSY between the Dutch and Allied 
Governments over the requisitioning of Dutch ves- 
sels began in May, 1917, when the British Government de- 
cided to requisition a number of vessels which were 
really British owned, or chiefly British owned, but were 
sailing under foreign neutral flags. About fourteen 
Dutch vessels were affected by this decision. The British 
Government gave as the reason for this action that it 
could not allow ships which were valuable British prop- 
erty to run the risk of being hopelessly sunk at sight, 
owing to the fact that, being under neutral flags, they 
were precluded from being armed.” 


The Dutch Government protested this measure as an 
act of despoliation menacing the vital interests of the en- 
tire nation. The Dutch people themselves were in dire 
need of this tonnage. The act constituted a direct blow 
at the rights of the Netherlanders, for the Dutch Govern- 
ment had the exclusive right of requisitioning vessels fly- 
ing the Dutch flag. The only case in which international 
law recognizes the right of a belligerent to requisition a 
neutral vessel is that of absolute necessity. Relative ton- 
nage needs certainly formed no exception to this princi- 
ple. Every state in time of war as well as in time of 
peace, is obliged to respect the flag of a friendly state. 
By virtue of this principle it is the flag alone, and not 


1) British White Book, “Correspondence between the British and 
Netherlands governments regarding the requisitioning by the British 
Government of British owned, or chiefly British owned, ships under 
neutral flags. May 1917-February, 1918”. British Parl. Papers, Misc. 
No. 5 1918), Note of May 22, 1917, D. O. B., IV, 60. 
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the ownership of the vessel, which determines the status 
of the vessel under international law. These vessels be- 
longed in their entirety to Dutch corporations no matter 
what be the nationality of the stockholders of these cor- 
porations.?) 

In reply the British Government stated that it did not 
base its right to requisition these ships upon their being 
actually British owned or controlled, but upon the gen- 
eral right of a belligerent to requisition neutral property 
in case of necessity. The necessity in the present case 
was clear. Germany was attempting to cut off all British 
overseas communications by means of submarines. The 
British Government had received information that the 
German authorities intended to seize or sink all British 
owned vessels, regardless of the flag which they fly. The 
British Government hoped that the requisitioning of these 
vessels would cause no inconvenience to the Dutch Gov- 
ernment. Negotiations were proceeding with the object 
of ensuring the Netherlands a sufficient supply of ton- 
nage for the requirements of the country.®) 

It was not until January 24, 1918, some six months 
after the above British note, that the Dutch Government 
replied. It strongly repelled the idea implied in the Brit- 
ish note that the failure of the Dutch Government to 
secure a cessation of the illegal destruction of Dutch ves- 
sels by the German submarines stopped it from protest- 
ing a much lesser injury to the Dutch shipping from the 
side of the British. The fact that the submarine warfare 
had a much more disastrous effect upon Dutch commerce 
than the requisition in question was not a juridical argu- 
ment to justify the requisition. The only justification the 
British might advance in defence of their action would 


2) D. O. B., IV, 61. The Dutch Government put forth the same 
arguments in its protest against the British Prize Court decision in 
the case of the “Hamborn”. The vessel belonged to a Dutch corpora- 
tion, of which the majority stockholders were Germans. It was con- 
demned as good prize under the terms of the Order in Council of Octo- 
ber 20, 1915, declaring Article 57 of the Declaration of London as no 
longer in force in the British prize courts. Recueil, pp. 34 ff. Deci- 
sion found in Lloyd’s Cases, VII, 54 ff and 67: 

-3) D. O. B., IV, 61; British White Book, Note 5. 
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be a belligerent’s right under international law to requi- 
sition vessels flying the flag of a neutral. If this was a 
right, then the conditions permitting the resort to such 
an action must be shown to be present. This right, for- 
merly recognized in the case where a military operation 
necessitated the immediate use of neutral vessels lying 
in a belligerent port, has been strongly contested up to 
the present. Article 456 of the Queen’s Regulations of 
1899 demonstrated that the British Government did not 
admit this right with respect to British vessels in case of 
a war in which Great Britain would be neutral.*) 


In a brief note of March 15, 1918, the British Govern- 
ment stated that it did not think that Article 456 of the 
Queen’s Regulations of 1899 had any bearing on the case, 
since it dealt solely with coercing a neutral ship to take 
part in hostile action. The British Government pointed 
to the right to requisition railway rolling stock as a more 
proper analogy. This right, it pointed out, is recognized 
in the Hague Land War Convention.®) 


In a final note of April 15, 1918, the Dutch Govern- 
ment pointed out that if the British Government based its 
right to requisition the Dutch vessels upon an analogy to 
the right to requisition railway rolling stock as recognized 
in Article 19 of the 5th Hague Convention, then it ought 
logically to recognize the right of neutral governments 
to requisition an equal amount of British tonnage, for 
this same article also states that “a Neutral may likewise 
in case of necessity retain and utilize to an equal extent 
material coming from the territory of the belligerent 
Power.’’*) 


II. ReEguisirion oF DutTcH VESSELS BY THE 
ASSOCIATED GOVERNMENTS 


Concerning the events leading to the requisitioning by 
the United States and British Governments of the Dutch 


4) D. O. B., IV, 62-63; British White Book, Note 4. 
5) D. O. B., IV, 68; British White Book, Note 5. 
6) D. O. B., IV, 68. 
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vessels in their ports, the respective governments issued 
conflicting reports. _With the entrance of the United 
States into the War the position of the Dutch Government 
became more difficult than ever. The United States had 
the unquestionable right to prohibit exports. In so far 
as it was yet possible for the Netherlands Government to 
obtain supplies from the remaining neutral countries or 
from the Dutch colonies, there was still the practical dif- 
ficulty of obtaining the bunker coal necessary for trans- 
porting the supplies to Holland. 

Since the negotiations between the Netherlands Gov- 
ernment and the individual Associated Governments 
produced no results, a general conference between repre- 
sentatives of the Dutch Government and representatives 
of the United States, British, French, and Italian Govern- 
ments was agreed upon to meet in London in the latter 
part of 1917. According to the statement of the Dutch 
Government the purpose of the negotiations was not to 
arrive at a definitive agreement, since none of the repre- 
sentatives had the power to conclude such an agreement, 
but to arrive at some sort of proposal which could later 
be made the basis for a definitive agreement.” 

The discussion proceeded upon two fundamental 
propositions, namely, (1) that the Associated Govern- 
ments should facilitate the importations into Holland of 
foodstuffs and other commodities required to maintain 
her economic life, and (2) that Holland should restore 
her merchant marine to a normal condition of activity. 
A tentative agreement was finally drawn up and for- 
warded to the Dutch Government for consideration.®) 

While the negotiations were still going on, the Dutch 
Government declared itself ready in anticipation of a 
definitive agreement to grant the owners of the vessels 
detained in American ports permission to charter their 


7) The Dutch side of the case is presented in three reports of the 
Minister for Foreign Affairs to the Dutch States-General on March 
11, March 30, and June 21, 1918. All three reports are separately 
printed as White Books. 

8) Report of the Duteh Minister for Foreign Affairs, March 11, 
1918. 
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vessels for a voyage outside of the submarine danger 
zones. However, these vessels were not to be used to 
transport goods to Holland, since the Associated Govern- 
ments refused to release the vessels for this use until a 
definitive agreement had been signed. Because of the 
fear of experiencing difficulties with the crews it was at 
the last minute decided to put the vessels into service 
without the codperation of the owners. The maximum 
duration of the voyages was to be ninety days, with the 
understanding that for a limited number of vessels the 
duration of the voyage would be so limited that there 
would be sufficient tonnage at the disposal of the Nether- 
lands at the moment the definitive agreement should 
come into existence. Six vessels lying in American ports 
already laden were excepted from this arrangement. 
Two of these, the Samarinda, laden with rice, and the 
Zeelandia, laden with a mixed cargo, would be permitted 
to start out on their voyage for Holland if in exchange 
for them two ships would leave Holland for the United 
States.” 

The Dutch Government did not feel that it could pro- 
ceed to a definitive agreement without first having con- 
sulted the German Government. In the first place the 
restrictions which the agreement with the Associated 
Governments would place on Dutch exports might lead 
Germany to refuse the export to Holland of such in- 
dispensable goods as coal. In the second place, Germany 
could, by closing the free channel in the North Sea, make 
it impossible to carry out the agreement. The German 
Government naturally refused to codperate in increasing 
the tonnage in overseas countries. 

The further statement by the Dutch Government of 
the cause of the breakdown of the negotiations between 
itself and the Associated Powers is so important that it 
is quoted verbatim: 

“This attitude made it impossible for the Dutch 
Government to make any proposals to the Asso- 
ciated Governments. On dividing the tonnage, . . 


9) Ibid. 
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it has taken into account that the whole fleet would 
be in navigation. Moreover, it was not to be 
thought of that the Associated Governments would 
allow a ship to leave for the Netherlands, even 
with German guaranty of the free return, if the 
Dutch fleet had to be laid up, and even with an 
Associated Government guaranty of uninterrupted 
return would not be able to sail. Negotiations with 
the German Government give good grounds for 
the expectation that it will be found prepared to 
revise its attitude so far that it will not oppose the 
sailing of a vessel lying in Holland provided this is 
in exchange for a vessel lying on the other side of 
the ocean. 


“If it is in the meantime taken into considera- 
tion that there is here 298,476 tons suitable for the 
trans-Atlantic service apart from some passenger 
vessels which do not come into consideration for 
this service which will undoubtedly have to serve 
for Dutch supplies, then it is clear that even with 
this revised attitude, an agreement would only be 
able to be reached which could not by any means 
be called satisfactory. Owing to the system of ex- 
change the tonnage for Holland, especially for sup- 
plies from the Indies, would be extremely limited. 
Germany stated that she had to object upon prin-+ 
ciple against any limitation of export which was 
obviously directed against that country and on the 
basis of such a limitation imposed would not be 
willing to enter into negotiations with regard to a 
new economic arrangement. The Government has 
found in this a reason to give notice that it would 
not make any proposal in this matter which con- 
tained a compulsory limitation of Dutch ex- 
ports.” 


The difficulties in the way of speedily reaching a 
definitive agreement led the Dutch Government to ask 
the Associated Governments to furnish it with 100,000 
tons of foodstuffs in anticipation of such an agreement. 
This the United States Government, in agreement with 


10) Report of Dutch Minister for Foreign Affairs, March 11, 1918. 
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the other Associated Governments, consented to do if the 
Dutch Government, from its side, would act as if the 
definitive agreement already existed. The Dutch Gov- 
ernment was at the time, March 11, 1918, investigating 
whether it could proceed to such a transaction.” 

The point of view of the United States Government is 
given in a statement by the President on the day the 
Dutch vessels were taken over. It charged the Dutch 
Government with a failure to put even the modus vivendi 
into operation. One difficulty after another had been 
raised by the Dutch to postpone the chartering of the 
Dutch vessels in accordance with the temporary agree- 
ment. The Dutch Government never formally expressed 
the reasons for these delays but the United States Govern- 
ment was well aware that it was due to the Dutch ship- 
owners, who feared lest their ships should be destroyed 
by German submarines. Definite action on the proposed 
general agreement had been awaited for even a longer 
time. Events “had served to demonstrate conclusively 
that we have been attempting to negotiate where the es- 
sential basis for an agreement, namely, the meeting of 
free wills, is absent. Even were an agreement concluded, 
there is lacking that power of independent action which 
alone can assure performance.”?? 

For these reasons the United States Government con- 
cluded that there was no alternative left but to proceed 
to the requisitioning of the vessels, an exercise of its in- 
disputable sovereign rights. Dutch colonial trade would 
be facilitated and ships might at once be sent from Hol- 
land to obtain foodstuffs. These ships would be freely 
bunkered and would be immune from detention. Ample 
compensation would be paid to the Dutch owners of the 
requisitioned ships, and suitable provision would be 
made to meet the possibility of ships being lost through 
enemy action.) 

The British account of the events leading up to the 

11) [bid. 

12) “Official United States Bulletin”, No. 263, p. 1; Naval War 


College, op. cit., 1918, pp. 167 ff. 
13) [bid, 1918, pp. 167 ff. 
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requisitioning, as stated in a note to the Dutch Govern- 
ment on March 21. 1918, adds some details not mentioned 
in the President’s statement. Circumstances had been so 
altered since the original agreement had been proposed 
that its conditions were no longer adequate. The condi- 
tion that the Dutch shipping was not to be used in the 
danger zone was no longer acceptable, and might at any 
time have been made still less so by the extension of the 
submarine zone by Germany. The Associated Govern- 
ments therefore proposed that in its altered form the 
agreement should come into force immediately. To this 

the Dutch Government would not consent except on con- 
_ dition that the shipping would not be employed for the 
carriage of war material. This condition was wholly un- 
acceptable to the Associated Governments, with the result 
that they decided upon immediate requisitioning. 


The Dutch Government denied the correctness of the 
recital of facts as given by the President’s statement and 
the British note. The agreement drawn up in London 
was not an arrangement which had only to be ratified, 
but only a basis on which the Netherlands Government 
would make proposals. The modus vivendi had to a 
large extent been put into effect. The slowness in doing 
so was in large degree attributable to the fact that for 
some unknown reason the telegrams exchanged between 
the shipowners and their agents in the United States 
either did not pass or only passed with great delay. On 
March 7th the Associated Governments suddenly made a 
new proposal, in which they insisted that the Dutch ships 
should be used also in the danger zone. This condition 
was unacceptable from the point of view of neutrality 
unless it were guaranteed that the ships would not be 
employed for the transport either of troops or of war 
supplies and that they would not be armed. These re- 
strictions on the free use of the Dutch ships the Asso- 
ciated Governments could not accept.) 


14) British Parl. Papers, Misc. No. 11, 1918. 

15) Statement of the Minister for Foreign Affairs to the States— 
General, March 30, 1918. Also note to British Government, March 31, 
1918, British Parl. Papers, Mise. No. 11, 1918. 


301 


Ai, 


Neutrality of the Netherlands During World War 


Complaint was also made by the Dutch Government 
of innumerable difficulties Dutch ships had experienced 
in American and Allied ports. These ships, after having 
entered overseas ports in good faith, were indefinitely 
detained under different pretexts,—pretexts frequently 
not connected with the ship or its cargo. New regula- 
tions, not existing at the moment the ships had entered 
port, had been imposed by the United States Government. 
Dutch ships were being detained at Halifax, Gibraltar, 
Free Town, and Singapore. These ships had complied 
with all the formalities required, some even had sailed 
to those ports in execution of specific agreements with 
the British Government or for service of the Belgian Re- 
lief Commission. Much as its people needed supplies, 
the Dutch Government was loath to send any of its ships 
overseas to Allied ports to secure them, for in the light 
of past experiences it had no guarantee that these ships 
would not also for some reason or other be detained, and 
then owing to the necessities of war, seized like the 
others.?® 

The Dutch Government regarded the act just as offen- 
sive from the juridical point of view. It could in no way 
agree to the interpretation given by the Associated Govy- 
ernments to the right of angary, “an ancient rule un- 
earthed for the occasion and adapted to entirely new con- 
ditions in order to excuse seizure en masse by a bel- 
ligerent of the merchant fleet of a neutral country.”?”) 
The so-called right of angary had lapsed into desuetude. 
It had been exercised only once in the 19th century, 
notably by Germany in 1870, and then only in a very re- 
stricted form. It applied only to cases of immediate mili- 
tary necessity, and not to a general economic need as in 
the present form. The modern law of both war and neu- 
trality demand that the war be carried on by the bel- 
ligerents with their own means and not with those of 
neutrals.?®) 


16) Jbid. 
17) Ibid. 


18 Note to British Government, March 31, 1918, Dutch White 
Book of June 21, 1918. 
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The appeal to the right of sovereignty as a justifica- 
tion for the act was equally rejected by the Dutch Gov- 
ernment. The sovereign right of a state to seize the prop- 
erty of others for the public good, in case of immediate 
need, regardless of the nationality of the owner, did not 
extend to ocean going vessels flying a foreign flag. Such 
an extension would be in violation of the respect due the 
flag and would hardly accord with the sacred principle 
of the freedom of the seas. If the freedom of access to 
belligerent ports is accorded in good faith to neutral 
ships, their freedom to leave is a natural consequence. 
The seizure of these ships by surprise is a violation of 
this good faith. No appeal to the general right of 
sovereignty could justify such an act of violence, espe- 
cially not when applied to ships detained for many 
months against their will in ports which they had entered 
in good faith.” 


The United States Government relied upon the right 
of angary to justify its action in requisitioning the Dutch 
vessels in its ports.) The British Government in its first 
notes also relied on this ancient rule, but it later based its 
right of requisitioning upon the general right of sov- 
ereignty over all persons and property within its juris- 
diction. All property within the jurisdiction of a sov- 
ereign state, irrespective of ownership, and neutral prop- 
erty within belligerent jurisdiction is, in the absence of 
special treaty stipulations, as liable to requisition in case 
of emergency as the property of subjects. Vessels calling 
at a foreign port are, in the absence of special treaty pro- 
visions, fully subject to the local jurisdiction.) 


Ill. History oF THE LAw or ANGARY 


The modern right of angary is derived from the 
Roman law, where almost without exception it was ap- 


19) Note to British Government, May 31, 1918, Dutch White Book 
of June 21, 1918. 

20) President’s statement, op. cit. Note to Dutch Government, 
April 14, 1918, Dutch White Book of June 21, 1918. 

21) Note of April 22, 1918, Ibid. 
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plied to requisitions of land transport only. In the Mid- 
dle Ages the term was used frequently to denote requisi- 
tions of vehicles and horses for purposes of military 
transport. During this time the term was not generally 
applied to requisitions of ships, although the English 
sovereigns from the 12th century on seem frequently to 
have requisitioned all shipping, no matter where found 
and irrespective of nationality.” 


With the 17th century writers on international law, 
discussion of the nature and legality of requisitioning 
foreign shipping begins. One school of authorities, to 
which such writers as Grotius and Puffendorf belonged, 
held it to rest on the law of necessity, but that necessity 
must be very great to justify it. A second school con- 
sidered the right to rest merely on the general right of 
sovereignty.”) Many treaties were concluded in the 17th 
century with respect to the requisition of neutral ship- 
ping in time of war. Such a treaty was made in 1654 be- 
tween Cromwell and the United Provinces. This treaty 
admitted the right in cases of “extraordinary necessity” 
and upon just compensation. Most of the treaties of this 
century absolutely prohibited such requisitions.**) 


The right of angary, still frequently exercised in the 
first half of the 18th century, began to fall into disuse 
towards its close, although revived by Napoleon in 1798 
when he requisitioned a large number of neutral vessels 
for the transport of the Egyptian expedition. The reason 
for this decline was probably the large number of treaties 
made providing for the immunity of neutral ships.” 
Very few cases of the exercise of the right occurred in the 


22) This brief history of the law of angary is largely based on 
“Angary”, by C. L. Bullock, British Yearbook of International Law, 
Ape nee) 99 ff; and Harley, “The Law of Angary”, A. J. I. L., XIII, 

23) Bullock, op. cit., pp. 99 ff. 

24) [bid., pp. 99 ff. Harley, op. cit., makes the statement that all 
seventeenth century treaties specifically denied the right. 

25) Bullock, op. cit. Such treaties were made between Austria and 
Spain, 1725; Russia and Denmark, 1782; the United States and Prus- 
sia, 1785; France and Russia, 1787; and the United States and the 
Netherlands, 1788-1795. 


304 


Angary—the Requisitioning of Dutch Vessels 


19th century. The only case very generally known is the 
sinking of the seven English colliers in the Seine by the 
Germans in 1870 to prevent the passage of French gun- 
boats. 

The World War witnessed a revival of the law of 
angary. Besides the requisitioning of the Dutch vessels 
by the United States and Great Britain, several other 
countries resorted to the right. Italy in November, 1915, 
while still a neutral, requisitioned thirty-four German 
vessels in her ports. The German Government made no 
protest. In February, 1916, the Portuguese Govern- 
ment requisitioned seventy-two German vessels in her 
territorial waters. The German Government protested 
this action as a breach of the treaty of 1908 between Ger- 
many and Portugal. This treaty admitted the right of 
requisitioning ships, subject, however, to advance pay- 
ment of compensation, the amount to be determined by 
the bi-lateral decision of the two governments.””) In May, 
1917, the Brazilian Government requisitioned forty-two 
German vessels in Brazilian waters.) In August, 1918, 
the Spanish Government took over about ninety German 
vessels in its ports, but this was probably more in the 
nature of reprisal than of angary.”®) 

A large number of treaties with respect to angary were 
made in the 19th century. The German exercise of the 
right in 1870 in particular caused a whole new group of 
such treaties to be made. Modern treaties involving the 
right of angary have been classified by a recent writer as 
follows: 

Seventeenth century......3 unfavorable 


Eighteenth century ........ 7 unfavorable, 1 favorable. 
Nineteenth century 

Before 1870.............-.. 1 unfavorable, 12 favorable. 

PA Ltere AS10223) ey 1 unfavorable, 16 favorable. 

Twentieth century.......... 1 unfavorable, 2 favorable. 


By favorable is meant if adequate indemnity is paid.*°) 


26) Garner, op. cit., I, 175 ff. 

27) Revue General de Droit International Publique, XXIII, 268 ff. 
28) Garner, op. cit., I, 175. 

29) Harley, op. cit. 

30) Harley, op. cit. 


305 


Neutrality of the Netherlands During World War 


The tenor of these treaties is a general recognition of 
the right of angary. The purpose of these treaties is to 
place the neutral in a better position as regards in- 
demnity or compensation.*”) 


The opinion of the writers on international law has 
been classified by the same writer as follows: 
Favorable .............. Before 1870.... 8, After 1870....42%*) 
Favorable with 
qualifications ...Before 1870.... 1, After 1870.... 7 
Unfavorable .......... Before 1870....16, After 1870....16 


IV. CoMPATIBILITY OF THE REQUISITIONING WITH 
THE RULES OF INTERNATIONAL LAW 


Stripped of all accretions the right of angary is seen 
to be merely a special application of the right of sov- 
ereignty. A state has an unquestionable control over all 
property within its jurisdiction. Whenever there is an 
urgent necessity for the use of such property for the pub- 
lic good the State has an undoubted right to requisition 
it, subject to just compensation. 


This still leaves open the question under what cir- 
cumstances the right of requisition may be exercised. 
The American and British need was hardly greater or 
more immediate than the Dutch need for it. The Dutch 
Government may not have been on very good ground 
when it insisted that the right to requisition could only be 
exercised in case of immediate, strategic military neces- 


31) [bid., p. 273. 

32) Ibid, p. 275. Among the leading modern authorities recognizing 
the right are: Hall, 4th ed., pp. 690, 765; Calvo, (1885), I, 47; Bon- 
fils, (7th ed.), secs. 328 and 1490; Geffcken, (1889), pp. 771-778; Hal- 
leck, (4th ed.), I, 519 n; De Louter, (1910), II, 412; Oppenheim, 
(1912), II, 446; Perels, (1903), II, 221-222; Wehberg, (1915), p. 510; 
Phillimore, (8rd ed.), III, 46-49; Westlake, (2nd ed.), II, 154; Al- 
brecht, Requwisitionem von Neutralen Privateigentum, (1912), p. 61; 
Basdevant, Rev. Gen. de Droit Int. Publique, XXIX, 268-279; den 
Beer Portugael, Het Int. Maritiem Recht, (1888), p. 418. The two 
leading opponents of the right are Kleen, Lois et Usages de la Neu- 
tralité, II, 68; and Lawrence, pp. 627-628. The Institute of Interna- 
tional Law in 1898 declared the right suppressed, Annuaire, XVII, 57, 
255, 284. 
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sity. But on the other hand not every public necessity 
can warrant such drastic interference with foreign prop- 
erty under its jurisdiction. 


There is still the further question of whether foreign 
vessels temporarily in port stand on the same footing in 
this respect as does foreign property on land. Any con- 
ception of the freedom of the seas must provide for a cer- 
tain freedom in the use of ports for trading and other 
purposes, and also a certain immunity from local con- 
trol. The public necessity required to justify the requisi- 
tion of foreign vessels in port must be far greater than 
for the requisition of foreign property on land. 


Many of the Dutch grievances pertained not so much 
to the final act of requisitioning itself as to the treatment 
of Dutch vessels in overseas ports before the requisition. 
The imposition of new port regulations, stricter than 
those which obtained when the vessel entered, the deten- 
tion of vessels for months against the will of the owners, 
rendered the final action particularly irritating. 


If the right of requisitioning foreign vessels in ports 
rests upon the general right of sovereignty, as the British 
Government finally contended, then the right can not be- 
long to belligerents alone but may be exercised by neu- 
trals as well. Yet when Chile and Argentina requested 
that they be allowed to requisition idle tonnage in their 
ports in order to meet their tonnage needs the British 
Government raised the objection that such procedure 
would be in violation of the conventional rules relative 
to the transfer of flag.**) The revival of the right of 
angary in the World War points to the need of a definite 
re-statement of the law. The conditions under which the 
right may be exercised and the rights of the owner in 
particular need elaboration. 


33) Garner, J. W., Recent Developments in International Law, 
pp. 801-802. 
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CHAPTER XIX 


GENERAL ESTIMATE OF THE DUTCH NEUTRALITY 
REGULATIONS 


HE PROVISIONS of the Netherlands Neutrality 
Proclamation, as was observed at the beginning of 
this study, closely followed the provisions of the 5th and 
13th Hague Conventions. In fact, many of the articles of 
the Proclamation were almost exact reproductions of cor- 
responding articles in the Hague conventions. The pro- 
visions of the Hague conventions and of the Dutch 
Proclamation were found to be inadequate and it was 
found necessary to issue additional regulations such as 
the decrees regulating internment, airflight, and radio. 
The Hague conventions with respect to neutrality were 
regarded by the Dutch Government as of binding force, 
even though they had not been ratified by all the bel- 
ligerent powers. 


The Dutch neutrality regulations fully measured up 
to the standard of neutrality set by the Hague conven- 
tions, and in many cases even went beyond that high 
standard, as for instance in the cases of the prohibition 
of the use of wireless installations on Dutch territory, 
the prohibition of the admission of belligerent warships 
and armed merchantmen to Dutch waters, and the very 
careful surveillance of all ships in its waters. Some of 
these measures, however, partook more of the nature of 
military measures imposed in the interest of national 
security than of the nature of neutrality measures. Only 
on this ground can the differential character of some of 
these measures be explained. This does not mean that 
one regulation for the domestic jurisdiction and another 
for the colonial jurisdiction is incompatible with the 
rules of international law. Propinquity to the seat of 
war, it is true, creates no additional neutral duties, and 
as long as the neutral power’s regulations are not above 
the minimum set by international law, such a differential 
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is, of course, clearly illegal. But with respect to regula- 
tions which exceed this standard a differential regulation 
may be justified. 

The frequency with which the Government resorted 
to an absolute prohibition is a significant feature of the 
Dutch regulations. This is a sound policy both from the 
point of view of the neutral power itself and of the bel- 
ligerent powers as well. An absolute prohibition is more 
easily administered and much less likely to lead to viola- 
tion of neutral territory. To the belligerent it gives the 
best guarantee that the neutral is not administering a 
complex regulation to the advantage of its enemy. Both 
parties of belligerents, for example, had practically an 
absolute guarantee that Dutch ports were not being used 
as a base of operations or supplies for the navy of the 
other. For a country geographically situated near the 
seat of the war as was Holland this was a matter of great 
importance. In thus placing the enforcement of its neu- 
tral duties in its ports and territorial waters on the same 
basis as the enforcement of its neutral duties on land, the 
Dutch Government took a long stride forward in the 
direction of an, absolute neutrality. 


In general the Netherlands adhered quite strictly to 
its traditional continental point of view. This accounts 
in part for the more frequent diplomatic controversies 
with Great Britain than with Germany or any of the other 
Allied Powers. 


The Dutch regulations with respect to certain phases 
of neutral duties have a singular importance, for they in- 
dicate a veritable evolution of neutral duties along the 
lines of fundamental principles previously established. 
Out of the diplomatic controversies with respect to the 
Dutch regulations concerning aircraft, radio, internment 
of both property and belligerent persons coming upon 
neutral territory, the treatment of prisoners of war in- 
terned on its territory by mutual agreement of the bel- 
ligerents, the non-admission of warships, belligerent 
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armed merchantmen, and prizes, have come clearer con- 
ceptions of neutral duties under modern conditions of 
warfare. These will form a useful working basis for the 
recodification of the laws of neutrality on land which is 
so urgently needed. 


In its refusal to surrender the former Emperor of Ger- 
many for trial and punishment, the adherence of the 
Dutch Government to its honored traditional view of the 
right of asylum prevented an act for which international 
society had not yet laid the necessary legal basis nor pro- 
vided the proper judicial machinery. 


The experiences of the Netherlands clearly indicate 
that if very many of the belligerent practices with respect 
to interference with neutral trade are to stand as prece- 
dents for the future, neutral rights will have suffered a 
tremendous diminution. The extent of neutral rights in 
any war depends quite largely on the strength of neutral 
opinion. It is significant that during the last year and a 
half of the World War there remained not even a single 
first class power to champion the rights of neutrals. 
Whether or not this will be the usual condition of future 
wars can not, of course, be predicted and does not matter. 
A power can not well as a neutral protest a practice which 
it itself is engaged in as a belligerent. The World War 
may be said to have set a new high mark with respect to 
belligerent rights, as it also in many respects set a high 
mark for neutral duties. 


This extreme interference with neutral rights was fre- 
quently justified by the belligerents on the ground of re- 
taliation against the enemy. Retaliatory measures once 
begun have no end. But this was not all. The belligerents 
in the World War even pressed the novel doctrine that 
neutrals were delinquent under international law if they 
failed to enforce a proper respect for their rights at sea. 
Stated differently, it was contended that if a neutral 
failed to secure respect for its rights from one belligerent, 
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it was estopped from protesting an injury to its rights 
from the other belligerent.” 

In the controversy with the Netherlands Government 
over the non-admission of belligerent armed merchant- 
men into Dutch ports the British Government went even 
further than this. The Dutch Government had stated that 
having laid down the rule of non-admission at the begin- 
ning of the war it could not change this rule during the 
war to the advantage of either belligerent. The British 
Government, however, considered that the Dutch Govern- 
ment “could rightly neglect this rule on the ground that 
the Second Hague Peace Conference only laid it down on 
the supposition that the belligerents would conduct war 
in a manner conforming to international law.””) 


The Dutch Government replied to this in the only 
manner possible. Neither the Hague conventions nor 
general international law contained a single rule, nor the 
records of the Second Hague Peace Conference even an 
indication “that a neutral state should alter its neutrality 
regulations in favor of one belligerent party because of 
the manner in which his opponent conducts war. As for 
the fact that warlike operations of one belligerent injure 
the rights and interests of the neutral, it is for the neutral 
to decide without any intervention on the part of the 
other belligerent, whether the fact gives him cause to de- 
part from the state of neutrality which he has an- 
nounced.”®) To this position the Netherlands Govern- 
ment adhered throughout all the diplomatic controversies 
over its neutral rights and duties. 


As a seaboard neutral adjacent to a powerful conti- 
nental belligerent the Netherlands was faced with many 


1) See Chapter XIII for the British and German contentions along 
this line. The British Government note of April 24, 1916, A. J. J. L., 
Sp. Supp. X, 137, and the German Government note of February 16, 
1915, A. J.J. L., Sp. Supp. IX, 90 ff, put forth a similar contention to 
the U. S. Government. See comment on this by Q. Wright in the 
Minnesota Law Review, V, 525-528. 

2) Note of September 8, 1917, Dutch White Book—Armed Mer- 
chantmen, pp. 14-15. 

3) Note of October 22, 1917, Dutch White Book—Armed Mer- 
chantmen, p. 15. 
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difficult problems in relation to its import and export 
trade. To meet these problems the Dutch Government 
had to set up a far reaching control over the economic 
life of the country. By a system of non-export guaran- 
tees, Holland secured the consent of the belligerents in 
control of the seas to import necessary contraband goods 
from overseas. The administrative machinery set up to 
exercise the required control over the goods imported 
will be of great value to neutrals similarly situated in 
future wars. It is certain that maritime belligerents in 
the future will insist upon such guaranties as were given 
by the Netherlands Overseas Trust. A problem the neu- 
tral government will here face is whether it shall itself 
exercise these powers, or permit a non-governmental or- 
ganization such as the Trust to exercise this unusual con- 
trol over the economic life of the country. The advan- 
tages of having a non-governmental body furnishing the 
non-export guarantees under the present conception of 
neutrality are apparent. Whether the Dutch East Indian 
convoy, which in fact partook less of the nature of a neu- 
tral convoy in the old sense than a certification of goods 
before shipping, will serve as an equally valuable prece- 
dent is doubtful. 


j 

The whole question of the future of neutrality is un- 
certain. It will depend in large part on the development 
of the League of Nations. The basic idea underlying the 
League of Nations is that neutrality is no longer per- 
missible. If the provisions of Article 16 of the Covenant 
become a working principle, neutrality to a large extent 
will have to disappear. The whole history of neutrality, 
and in particular the history of neutrality during the 
World War, would indicate that neutrality is a make- 
shift, based upon expediency, made possible only by the 
unstable condition of international society. 


There are those who believe that the older system, 
with its sharp differentiation between neutrals and bel- 
ligerents, not only offers fewer hazards but that it would 
also tend to localize conflicts, if only the fundamental 
principles of neutrality were more rigorously applied in 
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practice.) Under the present conception a non-belliger- 
ent remains a true neutral if his nationals stimulate both 
belligerent parties with equitable assiduity. Such a con- 
ception of neutrality would involve a marked increase in 
the responsibilities which the neutral government would 
have to assume over the acts of its subjects. Even as- 
suming that a neutral government can exercise this re- 
straint, may not such neutrality be fully as burdensome 
as the limited belligerency which might be necessary in 
fulfillment of a member state’s obligations under the pro- 
visions of the Covenant of the League of Nations? Fur- 
thermore, such neutrality is completely divorced from 
justice. Such neutrality may easily work to the advan- 
tage of the aggressor in international conflicts. 


Much has been written since the war of the desira- 
bility of codifying the law of war and neutrality. How- 
ever desirable codification may ultimately be, the time 
for it has hardly arrived. Any codification made in the 
shadow of the World War would be a grave error, since 
the great powers would attempt to write into the pro- 
posed code a justification of their own recent belligerent 
conduct. Not until the late war has sufficiently receded 
into the background will the interests of neutrals receive 
any considerate attention at an international conference, 
since at the close of the war there remained not a single 
first rate power to espouse the cause of neutrals. 


The uncertainty of the future development of neu- 
trality is another reason for delaying codification of this 
field of international law. Recent developments in Eu- 
rope, such as the Locarno Pact, must necessarily modify 
the old conception of neutrality, or they can never be 
made successful, for the whole arrangement may be 
vitiated if the “aggressor” state can, as heretofore, draw 


4) “Non-participation, on the other hand, which contemplates the 
actual withholding of the resources of neutral territory from every 
belligerent without discrimination possesses a power in that regard 
which has never been exerted, and yet which may enable essentially 
neutral states to maintain international peace”. Hyde, II, 795. 
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munitions and supplies from non-member neutrals. The 
League of Nations and the other procedural experiments 
being made under it, ought to be given time to develop 
before codification is resorted to. The post-war develop- 
ment of the procedural side of international law is one of 
the most hopeful signs of the times. 
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DECLARATION OF NEUTRALITY OF THE NETHER- 
LANDS IN THE EUROPEAN WAR. AUGUST 5, 1914.” 


The ministers of foreign affairs, justice, marine, war, and the 
colonies, authorized to that effect by Her Majesty the Queen, make 
known to all whom it may concern that the Netherlands Government 
will observe strict neutrality in the war which has broken out be- 
tween Great Britain and Germany and Belgium and Germany, powers 
friendly to the Netherlands, and that, with a view to the observance 
of this neutrality, the following dispositions have been taken: 


Art. 1. Within the limits of the territory of the State, including 
the territory of the Kingdom in Europe and the colonies and posses- 
sions in other parts of the world, no hostilities of any kind are per- 
mitted, neither may this territory serve as a base for hostile 
operations. 


Art. 2. Neither the occupation of any part of the State by a 
belligerent nor the passage across this territory by land is per- 
mitted to the troops or convoys of munitions belonging to the bel- 
ligerents, nor is the passage across the territory situated within the 
territorial waters of the Netherlands by the warships or ships as- 
similated thereto of the belligerents permitted. 


Art. 8. Troops or soldiers belonging to the belligerents or 
destined for them arriving in the territory of the State by land will 
be immediately disarmed and interned until the termination of the 
war. 

Warships or ships assimilated thereto belonging to a belligerent 
who contravenes the provisions of Articles 2, 4, or 7 will not be per- 
mitted to leave the said territory until the end of the war. 

Art. 4. No warships or ships assimilated thereto belonging to 
any of the belligerents shall have access to the said territory. 

Art. 5. The provisions of Article 4 do not apply to: 

(1) Warships or ships assimilated thereto which are forced to 
enter the ports or roadsteads of the State on account of 
damages or the state of the sea. Such ships may leave the 
said ports or roadsteads as soon as the circumstances which 
have driven them to take shelter there shall have ceased to 
exist. 


1) Naval War College, International Law Topics, 1916, pp. 61-64. 
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(2) Warships or ships assimilated thereto belonging to a bel- 
ligerent which anchor in a port or roadstead in the colonies 
or overseas possessions exclusively with the object of com- 
pleting their provision of foodstuffs or fuel. These ships 
must leave as soon as the circumstances which have forced 
them to anchor shall have ceased to exist, subject to the 
condition that their stay in the roadstead or port shall not 
exceed 24 hours. 


(3) Warships or ships assimilated thereto belonging to a bel- 
ligerent employed exclusively on a religious, scientific, or 
humanitarian mission. 


Art. 6. Warships or ships assimilated thereto belonging to a 
belligerent may only execute such repairs in the ports and roadsteads 
of the State as are indispensable to their seaworthiness, and they 
may in no way increase their fighting capacities. 


Art. 7. Warships or ships assimilated thereto belonging to a 
belligerent who may at the commencement of the war be within the 
territory of the State must leave within 24 hours from the moment 
of this declaration. 


Art. 8. If warships or ships assimilated thereto belonging to 
different belligerents finding themselves at the same time, in the 
conditions set forth in Article 5, in the same part of the world and 
within the territory of the State, a delay of at least 24 hours must 
elapse between the departure of each respective belligerent ship. 
Except in special circumstances, the order of departure shall be de- 
termined by the, order of arrival. A warship or ship assimilated 
thereto belonging to a belligerent may only leave the territory of 
the State 24 hours after the departure of a merchant ship which 
flies the flag of another belligerent. 


Art. 9. Warships or ships assimilated thereto belonging to a 
belligerent to which Articles 5 and 7 are applicable may only be 
provisioned with foodstuffs in the ports and roadsteads of the coun- 
try to the extent necessary to bring their provisions up to the normal 
limit in time of peace. 

Similarly they can only be supplied with fuel to the extent neces- 
sary to enable them, with the stock they already have on board, to 
reach the nearest port of their own country. 

The same vessel can not again be provided with fuel until a period 
of at least three months shall have elapsed since it was last pro- 
visioned in the territory of the State. 
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Art. 10. A prize may only be brought into Dutch territory if 
such prize is unnavigable, or unseaworthy, or short of fuel or food- 
stuffs. 

Such prize must leave as soon as the reasons which caused her 
to enter Dutch territory cease to exist. 


Should such prize fail to do so, immediate orders shall be given 
her to leave. In the event of a refusal, all possible means shall be 
employed to liberate the prize, with her officers and crew, and to 
intern the crew placed on board by the belligerent who has taken it 
as prize. 

Art. 11. It is forbidden, in State territory, to form a corps of 
combatants or to open recruiting offices on behalf of the bel- 
ligerents. 


Art. 12. It is forbidden, in State territory, to take service on 
board warships or ships assimilated thereto. 


Art. 138. It is forbidden, in State territory, to equip, arm, or 
man vessels intended for military purposes on behalf of a belligerent, 
or to furnish or deliver such vessels to a belligerent. 


Art. 14. It is forbidden, in State territory, to supply arms or 
ammunition to warships or ships assimilated thereto belonging to a 
belligerent, or to come to their assistance in any manner whatsoever 
with a view to augment their crew or their equipment. 


Art. 15. It is forbidden in State territory failing previous 
authorization by the competent local authorities, to repair warships 
or ships assimilated thereto belonging to a belligerent, or to supply 
them with victuals or fuel. 


Art. 16. It is forbidden in State territory to take part in the 
dismantling or repairing of prizes, except in so far as is necessary 
to make them seaworthy; also to purchase prizes or confiscated 
goods, and to receive them in exchange, in gift, or on deposit. 


Art. 17. The State territory comprises the coastal waters to a 
distance of 3 nautical miles, reckoning 60 to the degree of latitude, 
from low-water mark. 

As regards inlets, this distance of 3 nautical miles is measured 
from a straight line drawn across the inlet at the point nearest the 
entrance where the mouth of the inlet is not wider than 10 nautical 
miles, reckoning 60 to the degree of latitude. 


Art, 18. Further, attention is called to Articles 100, section 1, 
and 205 of the Penal Code; Indisch Staatsblad, 1905, No. 62; Article 
7, section 4, of the law respecting the status of Netherlands national- 
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ity (Nederlandsch Staatsblad, 1910, No. 55; Indisch Staatsblad, 1910, 
No. 296; Articles 54 and 55 of the Penal Code of Surinam; Articles 
54 and 55 of the Penal Code of Curacao). 


Similarly, the attention of commanding officers, owners, and 
charterers of ships is called to the dangers and inconveniences to 
which they would expose themselves by disregarding the effective 
blockade of belligerents, by carrying contraband of war, or military 
despatches (except in the course of the regular postal service), or 
by rendering them other transport services. 


Any person guilty of the acts aforesaid would expose himself to 
all the consequences of those acts and would not be able, as regards 
them, to obtain any protection or intervention on the part of the 
Netherlands Government. 
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WAR BUOYING ON THE SCHELDT 


Note addressed to the Belgian Government to announce that the 
Netherlands may be obliged to institute war buoying on the Scheldt. 
August 3, 1914.1) 


The Netherlands Government may be compelled, in order to 
maintain the neutrality of Dutch territory, to institute war buoying 
upon the Scheldt, that is to say, to move or modify a portion of the 
actual arrangement of buoys and lights. 


At the same time this special arrangement of buoys has been so 
drawn up that when it is brought into force it will still be possible 
to sail up the Scheldt as far as Antwerp by day, but only with Dutch 
pilots who have been furnished with the necessary nautical instruc- 
tions. In thus acting the Netherlands Government is convinced that 
it will be able to serve equally both the Dutch interests in the de- 
fense of Netherlands territory and Belgian interests in the naviga- 
tion to Antwerp. ; 


After the establishment of war buoying on the Scheldt, there 
would be no further reason to enter the tidal waters of Flushing at 
night, and as the presence of the lightships ‘‘Wielingen” and ‘Wan- 
delaar” is not indispensable to navigation by day the Netherlands 
Government would be much obliged if the Belgian Government 
would be good enough, in the event of the establishment of war 
buoying, to wit, withdraw these boats in order to facilitate the main- 
tenance of the neutrality of Dutch territory. 


Telegram from the King’s Minister at The Hague addressed to 
M. Davignon, Minister of Foreign Affairs, August 5, 1914.2) 
“War buoying will be instituted. 
(Signed) BARON FALLON.” 


Telegram of M. Davignon, Minister of Foreign Affairs, addressed 
to Baron Fallon, the King’s Minister at The Hague. August 6, 1914.°) 


“Please inform the Dutch Government as follows: 


“The Belgian Government has taken notice of the 
institution of war buoying as on the Scheldt and of 
the measures which the Netherlands Government has 
taken to insure unobstructed navigation. 


1) Belgian Gray Book, Annex to No. 29. 
2) Ibid., No. 50. 
3) Ibid:, No. 54. 
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“Tt would be well if navigation could take place ~ 
from 30 minutes before sunrise until 30 minutes after 
sunset, and that the exchange of pilots would take 
place at Bath. 


“However much the Belgian Government may 
wish to meet the desires of the Netherlands Govern- 
ment, it is of the opinion, with a view to the coast 
harbors, the lightships Wielingen and Wandelaar 
must be retained, as well as the buoys in the Wie- 
lingen Channel. 


(Signed) DAviGNON.” 
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ADMISSION OF FOREIGN WARSHIPS 


Decree of July 30, 1914, for the temporary suspension of the 
Royal decree of October 30, 1909, (Staatsblad, No. 351), establish- 
ing new regulations with respect to the admission of foreign war- 
ships to the Netherlands territorial waters and the enclosed Nether- 
lands water area.1) 


“We, Wilhelmina, by the grace of God, Queen of the Netherlands, 
Princess of Orange-Nassau, etc., etc. 


“Upon joint recommendation of our Ministers of Marine, of War, 
of Foreign Affairs, and of Justice, on July 30, 1914; 


“In view of the Royal decree of the 30th of October, 1909, (Staats- 
blad, No. 351) establishing new regulations with respect to the admis- 
sion of foreign warships to the Netherlands territorial waters and 
the enclosed Netherlands water area, 


“Considering, that in view of the general political situation in Eu- 
rope it is desirable to make use of the provision referred to in the 
second paragraph of Article 14 of Our decree, aforementioned; 


“Having approved and agreed to order: 


“Article 1. The Royal decree of October 30, 1909, (Staatsblad, 
No. 351) is suspended until further announcement. 


“Art. 2. During the period in which Article 1 of the aforemen- 
tioned decree shall be suspended, foreign warships and ships assimi- 
lated thereto are prohibited from entering the Netherlands territorial 
waters and the enclosed Netherlands water area, from the sea, or 
from anchoring therein. 


“Art. 8. The provision of Article 2 is not applicable: 


“q) to cruisers engaged in police patrol of the North Sea fisheries 
for the powers authorized by the treaty of May 6, 1882, 
(Staatsblad, 1884, No. 40). 


“b) to foreign warships exclusively employed on a religious, scien- 
tific, or humanitarian mission. 


“c) to foreign warships in case of want, stress of weather, or un- 
seaworthiness. As soon as these reasons cease to exist, in the 
judgment of Our Minister of Marine, the provisions of Article 
2 again become operative. 


“The exceptions to the noted prohibitions stated in points a and b 
are applicable only with respect to those powers which reciprocally 
extend the same treatment with respect to Netherlands warships. 


“Art. 4. Foreign warships or ships assimilated thereto found in 
Netherlands territorial waters and the enclosed Netherlands water 
area in violation or anchoring therein, and not departing after the 


1) Staatscourant, No. 382. 
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first warning, expose themselves to such regulations of compulsion as 
the Netherlands Government shall find it necessary to use. 

“Our Ministers of Marine, of Foreign Affairs, and of Justice are 
charged with the execution of this decree, which shall be published in 
the Staatsblad. 

“The Hague, the 30th of July, 1914. 
WILHELMINA. 
The Minister of Marine, 
J. J. RAMBONNETT. 
The Minister of War, 
BosBoom. 
The Minister of Foreign Affairs, 
J. LouDON. 


The Minister of Justice, 
B. ORT. 


Proclaimed the 30th of July, 1914. 
The Minister of Justice, 
B. Ort. 
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INSPECTION SERVICE.” 


The Minister of War calls the attention of those concerned to 
the contents of B. A. Z., No. 58, 1912, which are as follows: 


During manoeuvres and practice, and also for other reasons, it 
may be necessary to forbid the entrance to Netherlands harbors and 
estuaries, or to permit entrance provisionally only. 


When near the coast and in some conspicuous place near a chan- 
nel, leading to a harbor or estuary, it is required to display three 
red balls during the day and three red lanterns at night, or light 
bundles, or to display signals, the meaning of which is not to be 
ascertained from the sailing instructions or light lists, to approach 
the harbor or estuary with especial care, or better, to anchor and 
wait for the morning, since obstructions may be found in the mouth 
of the port or harbor. It is thus forbidden to enter or depart with- 
out pilots and each ship may be subjected to inspection. 


In so far ag possible, information concerning the establishment 
of this inspection service will be given by vessels stationed at sea 
and displaying the said balls as well as the sign T. J. Y. during the 
day and the said lights at night; it is advisable to follow all the 
directions of these vessels and not to pass by those vessels without 
first having asked for directions. 


When a ship is hailed by one of these vessels, or if a signal shot 
is given,'then all within sight of these vessels must stop. 


The establishment of this service for any particular harbor or 
estuary is never announced in advance. 


The above inspection service is put into operation today. 


1) Nieuwe Rotterdamsche Courant of August 1, 1914. 
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COAST LIGHT REGULATIONS 
ANNOUNCEMENT?) 


The Dutch Government announces that, with a view to the inter- 
national situation, the light ships ‘‘Terschellingerbank” and ‘“‘Haaks’’ 
will be withdrawn, and that the shore lights, with the exception of 
those of IJmuiden, Scheveningen, Hoek van Holland, and Westhoofd, 
will be extinguished. 

The navigation of merchantmen towards IJmuiden, on the Nieuwe 
Waterweg and by daylight towards Dordrecht, on the Scheldt and by 
way of the channel form Texel towards Harlingen remains provided 
with the necessary safety measures and open in accordance with 
pilotage directions. 


1) Staatscourant, 1914, No. 182. 
oat 
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AERIAL REGULATIONS 


Decrees of the 8rd of August, 1914, concerning the prohibition 
of crossing the land frontiers by airships not belonging to the Nether- 
lands land or sea forces.1) 


“We, Wilhelmina, by the grace of God, Queen of the Netherlands, 
Princess of Orange—Nassau, etc. 


“Considering that it is necessary to prevent foreign armies from 
obtaining information concerning our preparations for war, 


“Upon the recommendation of Our iatea of War of August 3, 
1914, Kabinett, Litt. E 75; 


“Having approved and undertaken tg order that the crossing of 
the land frontiers by airships, not belonging to the Netherlands land 
or sea forces is prohibited for so long as the conditions named under 


paragraph 1 of Article 1 of the law of May 28, 1899 (Staatsblad, No. 
128) exist. 


“Our Minister of War is charged with the execution of this decree, 
which shall be published in the Staatsblad and of which a copy will 
be sent to the Council of State. 


“The Hague, the 3rd of August, 1914. 
WILHELMINA. 
The Minister of War, 
BossBoom. 


“Proclaimed the 3rd of August, 1914. 
The Minister of Justice, 


B. Orv.” 


1) Staatsblad, No. 354. 
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WIRELESS REGULATIONS 


PROHIBITION OF THE INSTALLATION OF WIRELESS TELEGRAPH Y 
THE MINISTRY OF WAR—ANNOUNCEMENT”) 


Since such will further the interest of the country’s protection, 
the use within the Kingdom of installations for wireless telegraphy 
on land as well as on particular ships, is prohibited beginning today 
until further notice. 


Established receiving stations must be so equipped that violation 
of this prohibition is not possible. 


Supervision over the execution of the above shall be carried out 
by the military authorities, as well as the technical service of the 
Royal Telegraph. 


The Hague, August 5, 1914. 
The Minister of War, 
BosBoom. 


The Minister of War supplements the announcement, appearing 
in the Staatscourant, No. 181, of August 5, with this notice that by 
the prohibition of the use within the Kingdom of installation of wire- 
less telegraphy “Kingdom” is meant to include the territorial 
waters.2) 

The Hague, August 8, 1914. 
For the Minister, 
The Secretary-General, 
A. J. DOORMAN. 


1) Staatscourant, No. 181. 
2) Ibid., No. 185. 
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A PROCLAMATION?) 


The Minister of War, 


Has concluded under authority granted to him by Her Majesty 
the Queen, to institute the following: 


Regulations concerning the internment of combatants and 
wounded subject to medical care. 


Since war has broken out between Powers friendly to the Nether- 
lands, the following rules, with an eye to the maintenance of a 
strict neutrality are established: 


1. Transit across Netherlands territory may under no conditions 
be granted to sections of troops and military transports of war mate- 
rials of belligerents. 


In case such sections come upon Netherlands territory they must 
at once be disarmed and be conducted under guard to the internment 
depot at Alkmaar. 


Only in case the local commander meets sections of the bel- 
ligerents in the immediate neighborhood of the frontier and it clearly 
appears that the crossing of the frontier was the result of error, may 
such sections be permitted to leave Netherlands territory, and only 
if they depart immediately when ordered. 


2. Unorganized soldiers belonging to belligerent armies, cross- 
ing the frontier, must be informed that they are upon Netherlands 
territory, and they must be ordered to leave. In case this order is 
not immediately obeyed steps must be taken to intern them as is 
provided under Article 1 for belligerent sections. 

8. Every intentional violation of Netherlands neutrality must 
be resisted by force. 


4. In case escaped prisoners of war come upon Netherlands 
territory they must be permitted to leave, if possible in the direction 
they themselves may choose, 


In case they do not wish to leave Dutch territory steps must be 
taken to intern them as is provided under Article 1. 


5. Whenever transit is requested by any of the belligerent 
parties for wounded or sick belonging to belligerent forces, such 


1) Staatscourant, No. 185. 
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transit must be provisionally detained and the approval of the 
superior officer, who must be informed of the strength and composi- 
tion of the transport, must be sought at once. 


6. The Geneva Convention is applicable to sick and wounded 
of belligerent forces brought into Netherlands territory for hospitali- 
zation. 

As soon as they are no longer in need of medical attention, they 
must be sent to the internment depot, for internment. 


7. The heads of military hospitals, where belligerent wounded 
and sick are cared for, as also the head of the internment depot, 
shall immediately upon the arrival of such sick and wounded and 
thereafter twice a month, send statements to the Red Cross Informa- 
tion Bureau giving all the details which may serve for the identifi- 
cation of such persons, as also details which may serve for the in- 
formation and for the reassurance of their relatives at home. 


8. The commander of the internment depot is responsible for 
his services to the Minister of War and will bring to this authority, 
among other proposals, proposals with respect to the granting of 
leaves of absence to interned officers on word of honor. 


9. Directions will be given concerning the payment of salary or 
stipend to the wounded and sick under medical care, belonging to 
belligerent forces, and to the interned. 


The Hague, August 8, 1914, 
For the Minister, 
The Secretary-General, 
A. J. DOORMAN. 
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REGULATIONS FOR THE VOLUNTARY AID TO 
BELLIGERENT SICK, WOUNDED, AND 
INTERNED PERSONS 


Decree of the 27th of November, 1914, supplementing the Royal 
decree of the 19th of March, 1913 (Staatsblad, No. 113), containing 
regulations for the voluntary aid to sick and wounded persons, be- 
longing to the land or naval forces of belligerent powers, with pro- 
visions, among others, for the supplying of aid and information 
service with respect to prisoners of war and interned persons.?) 


“We, Wilhelmina, by the grace of God, Queen of the Nether- 
lands, Princess of Orange-Nassau, etc. 
“Upon the recommendation of our Ministers of War and of Ma- 


rine of October 6, 1914, First Part, No. 3438, and of October 12, 
1914, Bureau S. No. 77. 


“Considering that the requirements serving the Netherlands Red 
Cross Information Bureau for sick and wounded also be extended 
to the supplying of aid and information service with respect to 
prisoners of war and interned persons: 

“That to that end, as well as for several other reasons, Our de- 
cree of March 19, 1913, (Staatsblad, No. 113) requires supplement- 
ing; 

. Sayed heard the Council of State (advice of October 27, 1914, 
o. 21); 
“Having approved and decided to order; 
“Article 1. Article 3b is made to read as follows: 


“6b, to provide the necessary preparations, to make available in 
time of war trusted and skilled personnel, hospitals, and ap- 
propriate transport and medical supplies, and to establish an 
Information Bureau for the sick and wounded, which shall 
then operate as the Bureau of Information for prisoners of 
war and interned persons, and shall be charged with the sup- 
plying of such aid to these as shall be in conformity with 
Articles 14 and 15 of the Convention with respect to the laws 
and customs of war on land, established by the Hague Con- 
vention of October 18, 1907, made known by the Royal de- 
cree of February 22, 1910 (Staatsblad, No. 73). 


“Article 2. Article 8, 2b is made to read as follows: 


“6. to establish and to maintain an Information Bureau for sick 
and wounded, like the Bureau of Information for prisoners 
of war and interned persons, and charged with the supplying 
of aid to these, one and another in conformity with Articles 


1) Staatsblad, No. 546. 
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14 and 15 of the Convention with respect to the laws and 
customs of war on land, established by the Hague Convention 
of October 18, 1907, made known by Royal decree of Febru- 
ary 22, 1910 (Staatsblad, No. 738). 


“Article 3. To Article 6 is added a third line, as follows: 
“The Honorary Members of the Society shall be named upon 
recommendation of the Executive Committee. 


“Article 4. After Article 17 of the Royal decree of March, 1913 
(Staatsblad, No. 118), is added: 


“The Executive Committee of the Netherlands Red Cross is given 
authority by us to bestow the decoration, ‘‘Service Cross,’’ or to 
grant a “Service Medal’ for valuable services in or for the Society. 

“Our Ministers of War and Marine will be charged with the exe- 
cution of this decree, of which a copy shall be sent to Our Ministers 
of Foreign Affairs, of the Interior, of Justice, of Colonies, and of 
Agriculture, Industry and Trade, to the Council of State, and to the 
General Executive Office, and that it shall be published in the Staats- 
blad and in the Staatscourant. 

The Hague, November 27, 1914. 
WILHELMINA. 
The Minister of War, 
BosBoom. 
The Minister of Marine, 
J. J. RAMBONNETT. 


Proclaimed the 9th of December, 1914. 
The Minister of Justice, 
B. Orv.” 
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PENAL AND DISCIPLINARY REGULATIONS WITH 
RESPECT TO THE INTERNED 


Law of December 31, 1914, containing penal and disciplinary 
provisions with respect to military persons of a foreign power in- 
terned here on land.) 


“We, Wilhelmina, by the grace of God, Queen of the Nether- 
lands, Princess of Orange-Nassau, etc. 


“To all, who may see or read this, greetings! Be it known: 


“Whereas We having taken into consideration that penal and 
disciplinary provisions are desirable with respect to military persons 
of a foreign power interned here on land; 


“Thus, We, having heard the Council of State, and in consultation 
with States-General, having approved and concluded, as also We ap- 
prove and conclude by this: 

“Article 1. Military persons of a foreign power interned here 
on land, with respect to the military laws and the recognition of their 
invested rank, will be placed on the same footing as Netherlands 
military persons: 

“qa. with respect to acts committed by them in violation of the 

general law; 

“b. with respect to acts committed by them in violation of the 
provisions of Articles 84-86, 88-92, and 97-101 of the Fifth 
Title of the Criminal Code for war personnel at sea, or Arti- 
cles 80-82, 85-89, and 99-103 of the Fifth Title of the Crimi- 
nal Code for war personnel on land; 

“ce, with respect to acts committed by them in violation of the 
provisions of the Regulations for War-discipline, with the 
understanding that for military persons below the rank of 
officer the punishment of quarter-arrest, states-arrest, or 
ships-arrest may be replaced by the penalty of total or partial 
withdrawal of salary or stipend during a maximum period of 
two months and that the last named penalty may be imposed 
in addition to others; 

“‘d. with respect to acts in violation of Article 3. 


“In accordance with the military forces to which or under whose 
supervision they may find themselves, they will be considered as be- 
longing to the land or sea forces. 

“The subordinate relationship of Netherlands and foreign mili- 
tary ranks will be regulated by Us or by Our authority by Our Min- 
isters of Marine and of War; the military authorities may, however, 
in Petar cases, independent of this relationship, invest with a higher 
rank. 

“Artcle 2. The commander of the internment depots, or the 
officers designated by them, as the commanding officers of a corps 
or of a warship are designated to apply this law. 


1) Staatsblad, No. 666. 
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“The commander of an internment depot of the land forces de- 
termines which officers shall be designated for the application of the 
Regulation of War-discipline for combatants on land as the com- 
manding officer of a company, and which officers will be designated 
as the higher officers of a corps. 


“Article 3. Military persons of a foreign power interned here 
on land, who in violation of promises intentionally leave, or who 
absent themselves temporarily or permanently in violation of a 
promise given by them or in violation of the conditions under which 
leave of absence is granted, or who conspire to that end, shall be 
punished by military imprisonment of a maximum of six years. 


“The misdemeanors described in this article are punishable even 
when committed outside of the Kingdom in Europe. 


“Article 80 of the Penal Code is applicable in these cases. 


“Article 4. In the application of this law such persons as have 
been freed upon word of honor or upon condition, are included under 
the term “persons of a foreign power interned here on land.” 


“Article 5. This law goes into effect on the day of its procla- 
mation. 


“Charged and ordered, that this shall be published in the Staats- 
blad and that all the Ministerial Departments, Authorities, Col- 
leagues, and officials, whom it concerns, shall carefully execute it. 

The Hague, December 31, 1914. 
WILHELMINA. 
The Minister of Justice, 
B. Orv. 
The Minister of Marine, 
J. J. RAMBONNETT. 
The Minister of War, 
BosBooM. 
The Minister of Foreign Affairs, 
J. LOUDON. 
Proclaimed the 3rd of January, 1915. 
The Minister of Justice, 
B. ORT. 
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THE RHINE CONVENTIONS 


The articles of the different Rhine conventions which were the 
subject of dispute are as follows: 

Vienna Congress Treaty, March, 1815, Annex XVI, Article VII, 
“Future Regulation of the Navigation of the Scheldt.” 


Everything relating to the Navigation of the Scheldt, which may 
need ulterior arrangement, besides the freedom of navigation on 
this river, specified in Article I, shall be definitely regulated in a 
manner the most favorable to commerce and navigation, and the 
most analagous to the regulations established on the Rhine. 


Convention between the Riverian States of the Rhine, and Regu- 
lations for the Navigation of that River. Signed at Meyence, March 
81, 1831. Preamble. 


The completion of the definitive regulation for the navigation of 
the Rhine, in accordance with the stipulations of the Act of the 
Congress of Vienna, having experienced difficulties arising out of 
the manner in which the riverian Governments interpreted the gen- 
eral principles of that Act to the vessels coming from Germany and 
crossing the Netherlands in a direct line to the open sea and vice 
versa; considering that His Majesty the King of the Netherlands has 
maintained that his rights of sovereignty extended without any re- 
striction whatever over the sea bathing his States, even where it 
mixes with the waters of the Rhine, and that, in accordance with the 
conferences previous to the Act of the Congress of Vienna, the Leck 
only was to be considered as the continuation of that river in the 
Netherlands; whilst His Majesty the King of Prussia, His Majesty 
the King of Bavaria, and His Royal Highness the Grand Duke of 
Hesse have maintained that the Act of the Congress of Vienna had 
placed certain restrictions on the exercise of those rights in so far 
as they might apply to vessels passing from the Rhine into the sea, 
and vice versa; and that under the denomination of the Rhine the 
said Act included the whole courses, also the branches, and all the 
mouths of that river in the Netherlands, without any distinction— 
views in which His Majesty the King of the French and His Royal 
Highness the Grand Duke of Baden now equally concur; the riverian 
States have thought proper to leave intact all questions mooted on 
the general principles of the Act of the Congress of Vienna bearing 
upon the navigation of the Rhine, as well as the inferences which 
might be drawn therefrom, and to concert all measures and regula- 
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tions which the navigation of the Rhine can no longer dispense with, 
on the basis of joint proposals reciprocally made and accepted, under 
the express reservation, nevertheless, that such understanding shall 
in no wise be prejudicial to the rights and principles maintained on 
either side. 


Act of Accession on the Part of the Germanic Confederation to 
the territorial Arrangements Concerning the Grand Duchy of Lux- 
embourg. Laid down in the Treaty of April 19, 1839, London. 


Article IV, 1. The provisions of Articles CVIII to CXII, inclu- 
sive of the General Act of the Congress of Vienna, relative to the 
free navigation of navigable rivers, shall be applied to those naviga- 
ble rivers which separate the Belgian and the Dutch territories, or 
which traverse them both. 


2. It is also agreed that the navigation of the intermediate 
channels between the Scheldt and the Rhine, in order to proceed 
from Antwerp to the Rhine and vice versa, shall continue reciproc- 
ally free, and that it shall be subject only to moderate tolls, which 
shall be the same for the commerce of the two countries, 


Convention between France, Grand Duchy of Baden, Bavaria, 
Grand Duchy of Hesse, Netherlands, and Prussia, relative to the 
Navigation of the Rhine. Signed at Mannheim, October 17, 1868. 


Preamble. The Convention relative to the navigation of the 
Rhine concluded on the 31st of March, 1831, between the riverian 
Governments, having since then undergone numerous modifications, 
and a part of the stipulations contained therein being no longer in 
harmony with the actual conditions of the navigation, His Majesty 
the Emperor of the French, His Royal Highness the Grand Duke of 
Hesse, His Majesty the King of the Netherlands, and His Majesty 
the King of Prussia have resolved by common consent, to revise that 
Convention, maintaining nevertheless, the principle of the free navi- 
gation of the Rhine in matters of Commerce, and have to that effect, 
appointed Commissioners Plenipotentiary, namely:... 


Article II. Vessels affected to the navigation of the Rhine, and 
rafts or floats of timber coming from the Rhine shall have the right 
to choose whichever route they wish in traversing the Netherlands 
on their way from the Rhine to the open sea or to Belgium, and vice 
versa. If one of the navigable channels connecting the open sea and 
the Rhine via Dordrecht, Rotterdam, Helvoetsluis, and Brielle be- 
comes impracticable for navigation from natural causes or by reason 
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of mechanical works, the navigable channel which is appointed for 
the use of Netherlands vessels in place of the obstructed channel 
shall be equally open for navigation by the other riverian States. 
Any vessel having the right to carry the flag of one of the riverian 
States and able to prove that right by a document issued by the com- 


petent authority shall be considered as affected to the navigation of 
the Rhine. 
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